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COMMISSIONER OF INCOME TAX (CENTRAL)-1II ... Appedint
Through: Ms. Suruchi Aggarwal, Senior Standing
counsel with Ms. Lakshmi Gurung, Advocate.

Versus

KABUL CHAWLA . Respondent
Through: Mr. C.S. Aggarwal, Senior Advocate
with Mr. Manish Sharma, Mr. Prakash Kumar and
Mr. Pranay Raj Singh, Advocates.

CORAM:
HON'BLE DR. JUSTICE S. MURALIDHAR
HON'BLE MR. JUSTICE VIBHU BAKHRU

JUDGMENT
% 28.08.2015
Dr. S. Muralidhar, J.

Theissue
1. These three appeals by the Revenue under Sectivh @6the Income

Tax Act, 1961 (,Act) are directed against the common order dat&uvesy
2014 passed by the Income Tax Appellate TribundAJ ) in ITA Nos.
779, 780and 781/Del/2013 relating to AssessmentsYEAYs™) 2002-03,
2005-06 and 2006-07.

2. The issue that the Court proposes to address s thppeals is the same
that was considered by the ITAT viz., 'Whether #delitions made to the
income of the Respondent Assessee for the saidulvdsr Section 2(22)(e)
of the Income Tax Act, 1961 (,A¢t were not sustainable because no
incriminating material concerning such additionsrevéound during the
course of search and further no assessments forysacs were pending on
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the date of search?’

Background facts

3. A search was carried out under Section 132 of tbieof 13" November
2007 on BPTP Ltd., a leading real estate developerating all over India
and mainly in the National Capital region and sahés group companies.
A search was on the same date carried out in thmipes of the Assessee
who along with his wife Mrs. Anjali Chawla owned darcontrolled the
group. As on the date of the search, no assessprectedings were
pending for AYs 2002-03, 2005-06 and 2006-07. Hoe said AYs,
assessments had already been made under Sectidn G#te Act.

4. Pursuant to the search a notice under Section X&3Af the Act was
issued to the Assessee dfiSeptember 2008. Pursuant to the said notice,
the Assessee filed returns for the three AYs ofJi®uary 2009. For AY
2002-03, the Assessee declared a total income 0i2R2,740. The
assessment was finally completed by the Assessifice©O(AO) on the total
income of Rs.68,31,740 whicimter alia, included an addition of Rs. 50
lakhs on account of a gift received by the Assedses Mrs. Gianna
Fissore, Rs. 2 lakhs on account of low house watwdts and Rs. 37,162 on
account of deemed dividend under Section 2 (22)fdahe Act. For AY
2005-06, the income was assessed at Rs. 82,51,hith,wnter alia,
included an addition of Rs. 2 lakhs on accounbtwef house withdrawals and
Rs. 62,70,496 on account of deemed dividend uneetidn 2 (22) (e) of the
Act corresponding to the additions made on protedtiasis in the hands of
Business Park Overseas Pvt. Ltd. (BPOPL), n@gwide Promoters&
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Developers Pvt. Ltd. (CPDPL) and Poonam Promogei3evelopers Pvit.
Ltd. (PPDPL), in which companies the Assessee wasubstantial
shareholder. For the AY 2006-07, the income wasessesl at Rs.
1,35,87,112 whichinter alia, included two additions of Rs. 12,77,193 and
Rs. 90,26,389 on account of deemed dividend uneletids 2 (22) (e) of the
Act corresponding to the additions made on protedbiasis in the hands of
Shalimar Town Planners Pvt. Ltd. (STTPL) and omlastantive basis in the
hands of other companies of the BPTP Group in wihiehAssessee was a

substantial shareholder.

5. The Assessee filed an application under Sectiondf5#he Act seeking
rectification of the assessments on the groundtbieaccumulated profits of
the companies paying the dividend were less thanathount of loan or
advance given by them to the recipient companiesgallving the

contention, the Assessing Officer (,ADdecline to rectify the assessments.

The order of the CIT (A)

6. The Assessee filed appeals before the Commissiohdncome Tax
(Appeals) [,CIT (A)]. The grounds urged before the CIT (A) was thdiaas
as the additions made under Section 2 (22) (e)efAct were concerned, no
evidence had been unearthed during the searchrtarwauch additions. It
may be mentioned here that as far as AY 2002-03 ewmxerned, the
Assessee did not contest the addition of Rs.5Cslakéde on account of the

gift received from Ms. Fissore and tax thereon peis.

7. By the orders dated #MNovember 2012, the CIT (A) dismissed the
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appeals. The CIT (A) noted the submission of theeAsee that the additions
on account of deemed dividend had been made ochuise additions of the
corresponding amounts had been made on proteciisis lm the hands of
STPPL, BPOPL, CPDPL, PPDPL and the companies irBPiEP Group.
Each of the above companies had contended thatwikey not registered
shareholders in the companies which advanced Itwatisem and that the
said loan amounts could be considered as deemabtkdd/only in the hands
of the registered shareholder of the lending comggaconcerned. The AO
had observed that in the respective assessmensatiSTPPL etc for the
relevant AYs it had been noted that the Assessesime/as a registered
shareholder in the companies that had advanced kbans. The AO had
rejected the contention of the Assessee herein libahimself had not
received any sum by way of dividend and that thgaade had been
received by the sister concerns of the group dutivegnormal course of

business.

8. The CIT (A) noted that the Assessee was a bensfioianer having
more than 10% of the voting rights in both STPPH BFPDPL as well as the
company from which the loan was received. The yndes] facts were that
some other sister concerns of the BPTP Group hatk mdvances to the
said companies. All the concerns involved in tl@saction were companies
where the public was not substantially interestdte CIT (A) referred to
the decision inCIT v. Ankitech Pvt. Ltd. (2011) 11 Taxmann. Com 100
(Del) and held that giving such loans or advances teifter concerns was
with the ultimate aim of making the money availatiehe shareholders of

such sister concerns. In the present case siedednhs and advances were
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given by one group company to other group compahgre/ the Assessee
had shares constituting more than 10% of votindgptsigsuch loans and

advances were to be assessed in the hands of #wssée as deemed
dividend under Section 2(22)(e) of the Act. Therraevno facts supporting

the contention that the advances were given dutegnormal course of

business and, therefore, that contention was egje®&s regards the failure
to unearth any incriminating materials, referenas wvinade to the decision
of the High Court inCIT v. Anil Kumar Bhatia [2013] 352 ITR 493 (Dd).

It was held that the addition need not be restliabaly to the seized

material.

The order of the I TAT

9. The Assessee then appealed to the ITAT. One aksoes considered by
the ITAT was whether the completed assessment emldke of the search
would stand on the same footing as the pendingsas@nts which in terms
of the second proviso to Section 153A(1) of the #culd abate. It was
noticed that inCIT v. Anil Kumar Bhatia (suprd, this Court had left open
the question whether in order to frame an assessmdarrms of the first
proviso to Section 153A(1) of the Act in respectlaise AYs for which the
assessments had already been completed, there negsi@ment that some
incriminating material should be unearthed during search. Nevertheless
there were some observationsGhT v. Anil Kumar Bhatia (suprg, which
would indicate that the AO would be able to reopea assessments for
those years for which the assessment already stwmogleted at the time of
the search, only if some incriminating material wasearthed during the
search. The ITAT concluded “if no incrimimai material is found in
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respect of such completed assessments then the iho@me in the
proceedings under Section 153A(1) of the Act shomdl computed by
considering the originally determined income. Ifm& incriminating
material is found in respect of such assessmens yfea which assessment
Is not pending, then the total income would be maiteed by considering
the originally determined income plus (+) income aeating from the

incriminating material found during the course each.”

10. In the facts of the present cases, the ITAT coredutthat the additions
made for AY 2002-2003, 2005-2006 and 2006-2007 uBeetion 2 (22) (e)
of the Act were not based on any incriminating matdound during search
operation. Accordingly, these were held not sustdm in law, the
impugned assessment orders for the said AYs wereaside and the
additions directed to be deleted. However, the temidi made for AYs
2007-2008 and 2008-2009 were sustained by the saymagned order of
the ITAT. The present appeals do not pertain tethe two AYSs.

Submissions of counsel

11. The submission of Ms. Suruchi Aggarwal, learned i@efstanding
Counsel for the Revenue, is that there is no mentidcSection 153A of the
Act that any incriminating material had to be fouddring the search in
order that an assessment could be framed in tefntiseofirst proviso to
Section 153A(1) of the Act for those AYs where th&sessment already
stood completed on the date of the search. Refethia judgement of this
Court in Madugula Venu v. Director of Income Tax [2013] 29
Taxmann.Com 200 (Delhi), she submitted that in terms of Section 153A(1)
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of the Act it was mandatory for the AO to issuedice to the searched
person once a search took place whether or notremyninating material
was found. The logical corollary of this was thaespective of whether any
such incriminating material was found the searchges notice had been
Issued under Section 153A(1)(a) of the Act, tharret for the six preceding
years had to mandatorily be filed by the Assessekthe assessment for
each of the six previous years had to be carrigti@¢dogical end. If in that
process any undisclosed income relating to conghlagsessments came to
light, it would be open to the AO to proceed to makich additions, as was

done in the present case.

12. Ms. Aggarwal also placed reliance on the decisiated 7' August,
2012 of this Court in ITA N0.2021/201CT v. Chetan Das Lachman
Das). Referring to the observations of the CourtAnatex India Ltd. v.
CIT-1V [2014] 49 Taxmann.Com 465 (Delhi), she submitted that the
additions made in the course of assessment in tefrtise first proviso to
Section 153A(1) of the Act need not be restrictetimited to incriminating
material found during the course of search. Ontsehe submitted that the
AO was perfectly justified in making a substantagsessment of the return
of the Assessee qua the deemed dividend income Gaedtion 2 (22) (e) of
the Act corresponding to the respective protecassessments in the hands
of two entities, i.e. STPPL and PPDPL.

13. Replying to the above arguments, Mr. C.S. Aggankadrned Senior
Counsel for the Assessee, referred to the obsengatnCI T v. Anil Kumar
Bhatia (suprgd and the subsequent judgements and emptadiss
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notwithstanding that Section 153A(1) of the Act meself not specifically
state that some incriminating material had to henéoduring the course of
search on the basis of which an addition could bdanto the income in the
course of the assessment or reassessment in redpeeich AY falling
within six assessments previous to which the setrok place, the settled
law in terms of decisions of this Court indicatkattthere was such a legal
requirement. He also referred to Explanation 3otiSn 147 of the Act to
draw a distinction as to the basis on which an A&y ome to a conclusion
that some income has escaped assessment. Refewascenade to the
decision of this Court irRanbaxy Laboratories Ltd. v. Commissioner of
Income Tax [2011] 12 Taxmann.Com 74 (D€l), of the Rajasthan High
Court inJai Stedl (India), Jodhpur v. ACIT [2013] 36 Taxmann.Com 523
(Raj) and the judgement dated "2@ctober, 2010 of the Bombay High
Court in ITA No.36/2009CI T v. M/s. Murli Agro Products Ltd.).

14. Mr. Aggarwal added that if, in the absence of amtamnal unearthed
during the course of search, an AO has come téfeet conclusion on the
documents and evidence already available at the dfrfinalisation of the
earlier assessment, then it would be only a chahgginion which in any
event would be unsustainable in terms of Section d4the Act. In other
words even if the AO could have sought to reopaen dahsessment under
Section 147 of the Act his satisfaction would hdawebe based on some
tangible material. He submitted that in the faatsl aircumstances of the
case the AO could not have made an addition evér ihad recourse to
Section 147 of the Act since there existed no ratéor the reasonable
belief “that any income had escaped assessment”.
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The decision in Anil Kumar Bhatia

15. At the outset this Court would like to observe that analysis of the
provisions of Section 153A of the Act has been utadten by this Court in
the decision inCIT v. Anil Kumar Bhatia (suprg, which decision was
given on the same date that the Court renderechandecision inCIT v.
Chetan Das Lachman Das (suprg. However, in neither case was the Court
considering a situation where there was absolutelymaterial unearthed

during the search, much less any incriminating nalte

16.In CIT v. Anil Kumar Bhatia (suprg), pursuant to the search conducted
in the Assessés residence and business premises dhDE&ember 2005
under Section 132 of the Act, the AO issued notieeder Section 153A
calling upon the Assessee to file returns for tkeassessment years prior to
the year in which the search took place. Noticesewaso sent under
Section 142(1) and 143(2) of the Act to the Assesze 20' November,
2007 along with detailed questionnaire. In respdhseeto the Assessee on
29" November, 2007 submitted an explanation. Thereafter AO made
additions to the income including a sum of Rs.1l&h given by the
Assessee as loan to one Mrs. Mohini Sharma dhF&bruary, 2003. The
information regarding giving of the loan was aualéafrom a document
seized from the premises during search and founisciosed in the return
filed for AY 2003-2004. Concluding that the loan svgiven out of
unaccounted income, the AO added it to the incoareAfy 2003-2004.
After the CIT (A) confirmed the addition, the Asses appealed to the
ITAT. The ITAT agreed with the Assessee that singenaterial was found

ITA Nos. 707, 709 and 713 of 2014 Page 10 of 26



http://abcaus.in

in the search pertaining to the addition made,as wot sustainable in law.
The ITAT noted that the document recovered in #arch during the search
did not bear the signature of the assessee or Mahini Sharma, the
alleged borrower who was also not examined by tlepaiment. The
guestion before the Court, therefore, was whether AO had wrongly
invoked Section 153A of the Act since no materiatl lbeen found during

the search to justify the addition made ?

17.This Court inCIT v. Anil Kumar Bhatia (supra then analysed Section
153A of the Act and explained that with the introtlon of the group of
sections, viz., Sections 153A to 153C, the conaafpta single block
assessment was given a go-by. It was explainedwthate a search was
made after 31May, 2003 the AO was obliged to issue notices mgllipon
the searched person to furnish returns for the A¥s immediately
preceding the AYs relevant to the previous yeawimch the search was
conducted. Under Section 153A, the AO was requiceéxercise normal
assessment powers in respect of the previous geahich the search took
place. Another significant feature was that the A#@ power to assess and
reassess the 'total income' of the aforementionedyears in separate
assessment orders for each of the six years. Tétrthat there could be
only one Assessment Order in respect of each ddithAYs “in which both

the disclosed and the undisclosed income would-teght to tax”.

18. This Court inCIT v. Anil Kumar Bhatia (supra posed the question as
under:
“21. A question may arise as to how this is soughbe achieved
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where an assessment order had already been passspect of all or
any of those six assessment years, either und¢ioseet3(1)(a) or
Section 143(3) of the Act. If such an order is adle in existence,
having obviously been passed prior to the initratiof the

search/requisition, the Assessing Officer is empedeto reopen
those proceedings and reassess the total incokiagtaote of the
undisclosed income, if any, unearthed during tharcte For this
purpose, the fetters imposed upon the Assessingedtby the strict
procedure to assume jurisdiction to reopen the sassEnt under
Sections 147 and 148, have been removed by thebstante clause
with which sub section (1) of Section 153A opens.”

19. The Court then explained that the concept of timmit-lfor completion
of assessment or reassessment under Section 1533badlone away with
in a case covered by Section 153A and “with all sih@ps having been
pulled out, the Assessing Officer under SectionAlLb&s been entrusted
with the duty of bringing to tax the total incomkam Assessee whose case
is covered by Section 153A, by even making reassass without any
fetters, if need be.” The Court then dealt with sleeond proviso to Section
153A, which states that pending assessment oragsasent proceedings in
relation to any AY falling out of the period of si&k/'s previous to the search
shall abate. In such cases all pending assessnieat€ourt explained that
once those proceedings abate, the decks were a|darethe AO to pass
assessment orders for each of those six yearsyieieg the total income of
the Assessee. Such 'total income' would includeh‘itlee income declared
in the returns, if any, furnished by the Assesseevell as the undisclosed
income, if any,unearthed during the search or requisition” Therefore,
merely because the returns of income filed by tlsseAsee for the AYs
previous to the date of the search already stoodegsed under Section
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153A(1)(a) of the Act it could not be held that thevisions of Section
153A could not be invoked.

20. As regards the material unearthed during the sd@eciCourt inCIT v.
Anil Kumar Bhatia (suprg observed that “if it is not in dispute that the
document was found in the course of the searchhefAssessee, then
Section 153A is triggered. Once the Section isgeigd, it appears
mandatory for the Assessing Officer to issue netioader Section 153A
calling upon the Assessee to file returns for tkeassessment years prior to
the year in which the search took place.” The Colatified in para 24 as
under:

“24. We are not concerned with a case where noinmtating
material was found during the search conducted u&detion 132 of
the Act. We, therefore, express no opinion as tethdr Section
153A can be invoked even in such a situation. Tdnagstion is
therefore left open.”

21. Therefore it is clear that the decision @iT v. Anil Kumar Bhatia
(suprg does not deal with a situation where, as in thesgnt case, no
incriminating material was found during the seazohducted under Section
132 of the Act.

The decision in Chetan Das Lachman Das

22. On the same date as it rendered the above decisienCourt also
pronounced its decision i€l T v. Chetan Das Lachman Das (suprg. In
the latter case, again, a search was undertakémeissessés premises

under Section 132 of the Act on”lB)ecember, 2005. The decision itself
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notes: “in the course of the search certain doctsnerre found which
according to the Assessing Officer suggested grader invoicing of sales
and suppression of production/ yield of Hing.” Cemqsently that was again
not a case where there was no material unearthedgdthe search. The
judgement also notes that it is on the basis ofhtaterial unearthed that the
AO made additions of suppressed sale value of ldimy compound Hing.
The High Court interfered with the order of the TAn the ground that it
had failed to examine the seized material itsefirtd out if the findings of
the CIT(A) were justified. Consequently the deaisio CIT v. Chetan Das
Lachman Das (supra) does not deal with the fact situation Hréges in the

present case.

23.Nevertheless it is interesting to note thaCim v. Chetan Das Lachman
Das (suprd the Court underscored the need for to Departnenhave
unearthed material during search justifying theesssient sought to be
made, in the following words:

“11. ...Section 153A (1) (b) provides for the asseent or
reassessment of the total income of the six assedsiyears
immediately preceding the assessment year reldwatiie previous
year in which the search took place. To repeatetlseno condition in
this Section that additions should be strictly mawtethe basis of
evidence found in the course of the search or offest-search
material or information available with the Assegsi@fficer which

can be related to the evidence found. This, howed@es not mean
that the assessment under Section 153A can beaaybr made
without any relevance or nexus with the seized nate€bviously an

assessment has to be made under this Section antiieobasis of
seized material....”
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The decision in Madugula Venu

24. Turning to the decision iMadugula Venu v. Director of |ncome Tax
(suprg, the question there was not whether in the aleseoic any
incriminating material the assessment could be ¢eteg under Section
153A of the Act. No doubt a contention was put Hoon behalf of the
Assessee that “no material which would implicat®,hin the earning of any
undisclosed income was unearthed during the seandh therefore, there
was no basis to issue the notice under section 198/ust be remembered
that the Petitioner in that case had come forthh vat writ petition to
challenge the search and seizure proceedings 8utgion 132 of the Act
by questioning the very issuance of notice undeti®@e 153A of the Act. It
is in that context that the Court found no merittive writ petition and
observed that once a search was conducted undeor5&82 of the Act, it
was mandatory for the AO to issue notice to thesqersearched requiring
him to furnish returns of income for the six AYsnmadiately preceding the
AY relevant to the previous year in which the shanas conducted. The
Court was not entering into a discussion on wheémgradditions could be
made in the assessment by the AO in the absen@myofincriminating
material unearthed during search. On the other hiardft it open to the
Assessee to raise all contentions in the assesgmecgedings. The Court
observed “in case he has evidence or materialdw $hat he has not earned
any income which is not disclosed to the incomeaathorities or to rebut
the material gathered during the search, it isgadlsf open to him to do so.”
One observation in the said judgement is, howeweportant. While
explaining Section 153A of the Act, the Court obselr “it is not merely the
undisclosed income that will be brought to tax ucls assessments, but the
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total income of the assessee, including both theme earlier disclosed and
income found consequent to the search, would begbtoto tax.” The
Court, however, did not answer the question of hdeta finding of
undisclosed income would have to be based on soaterial unearthed

during the search.

The decision in Canara Housing

25. The Court would also like to refer to a judgemeinthe Karnataka High
Court dated 28July, 2014 in ITA No.38/2014M/s. Canara Housing
Development Company v. The DCIT). There the Assessee, which was
carrying on real estate business filed its retomAY 2008-2009. His case
was taken up under Section 143(3) of the Act andb@er came to be
passed on 31December, 2010. Subsequently a search took pladkein
premises of the Assessee under Section 132 of ¢hem 12" April, 2011.
The judgement notes “in the course of search,mmoating material leading
to undisclosed income was seized.” The notice wased to the Assessee
under Section 153A(1) of the Act to file returnintome on 18 January,
2012. Even while the return was under considerattoe CIT initiated
proceedings under Section 263 of the Act on theurgdothat the order
passed on 31December, 2010 under Section 143(3) of the Act was
prejudicial to the interests of the Revenue. Wheea C€CIT negated the
objections of the Assessee to the said order, ssegsee appealed to the
ITAT. The ITAT negated the plea of the Assessed Hyavirtue of the
proceedings initiated under Section 153A of the, Ao¢ assessment for six
years stood reopened and it is for the assessthgray to pass appropriate
order on the basis of the return filed under Sacti®3A(1)(a) of the Act.
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26. In the High Court the question was whether the €blild invoke the
power under Section 263 of the Act once the praogsdunder Section
153A was initiated. The High Court @anara Housing (suprg answered
the question in the negative. It referred to theiglon of this Court ifCI T

v. Anil Kumar Bhatia (supra) and came to the conclusion that once
proceedings are initiated under Section 153A ofAbethe legal effect was
that even where an assessment order is passeduld wtand reopened. In
the eye of law there was no order of assessmemidint that the AO “shall
assess or reassess the total income of six assdsyems. Once the
assessment is reopened, the assessing authoritalaamote of the income
disclosed in the earlier return, any undisclosexrme found during search
or and also any other income which is not disclasetthe earlier return or
which is not unearthed during the search, in otdefind out what is the

“total income” of each year and then pass the ags&as order.”

27.1t is important to note thafanara Housing was also a case where some
material was unearthed during the search. FurtherHigh Court was clear
that the addition to the income already disclosedld/have to be based on
some material unearthed during the search. Thisclear from the
observation in para 9 of the decision to the efféidte AO is empowered to
reopen those proceedings and reassess the tatahenaking note of the
undisclosed income, if any, unearthed during the sech.” It was further
observed that in the facts of that case if the Iiddl come across any income
that the AO had not taken note of while passingehrier order, “the said

material can be furnished to the assessing awhaviio will take note of it
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while determining total income.

The decision in Filatex India Ltd.

28.In Filatex India Ltd. v. CIT-1V (suprg, one of the questions framed was
whether the ITAT erred on facts and in law in naildmng that re-
computation of book profide-horsany material found during the course of
search, in the order passed under Section 153AefAct was without
jurisdiction, being outside the scope of proceeslingder that Section? The
facts of the case were that there was incriminatagerial found during the
course of search conducted in the premises of gsegsee on &anuary,
2006 and subsequent dates. This included a stateofethe General
Manager (Marketing). On the basis of the said malteand statement
additions were made to the disclosed income undetich 115 JB although
no material was found specific to such additione Tourt held that under
Section 153A “the additions need not be restrictedlimited to the
incriminating material, which was found during tlveurse of search.”
Consequently even if no incriminating material viasnd for the addition
under Section 115JB of the Act, since there wassoeriminating material
found which would sustain additions made and sthee'total income' had

to be computed, they were sustained by the HightCou

29.In Filatex India Ltd. the Court sought to explain the observation€lim
v. Chetan Das Lachman Das (suprg in the following manner:

“3. Learned counsel for the appellant-assesseerélasd on the
decision of this Court i€IT v. Chetan Das Lachman Das [20121 211
Taxman 61/25 taxmann.com 2ZIhe said decision notices insertion
of Section 153A by Finance Act, 2003, its purpase abject, and the
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earlier proceedings for block assessment under t€ha{iVB, the
difficulties and the legal issues which had arisenthe difference
between regular assessment and block assessmisnt this context
that in the case ofhetan Das Lachman Dgsupra, the Division
Bench, [to which one of us (Sanjiv Khanna, J) wapagy], has
observed that Section 153A(l)(b) provides for assest or re-
assessment of the total income of six assessmans ymmediately
preceding the assessment year relevant to theopeyear in which
the search took place. It was emphasized that teare condition in
this Section that the additions should be strintgde on the basis of
evidence found during the course of the searchtloergoost search
material or information available with the AssegsiDfficer, related
to the evidence found. Subsequent observationdoeffect that the
assessment under section 153A should not be aybibm made
without any relevance or nexus with the seized nafas basically
clarificatory that the assessment under SectionAl&@anates and
starts on the foundation of the search, which & jtirisdictional
precondition. The additions cannot and should earbitrary....”

30. The above passage hilatex India Ltd. (suprg, paraphrasemter alia,
the following line inCIT v. Chetan Das Lachman Das (suprg: "This,
however, does not-mean that the assessment undeorS&53A can be
arbitrary or made without any relevance or nexus whe seized material".
However, the immediately next line @ T v. Chetan Das Lachman Das
(suprgreads: “Obviously an assessment has to be mader gimd Section

only on the basis of seized material....”

31. What distinguishes the decisions bothdhl' v. Chetan Das Lachman
Das (suprg andFilatex India Ltd. v. CIT-1V (suprg in their application to
the present case is that in both the said cases thas some material

unearthed during the search, whereas in the preseet there admittedly
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was none. Secondly, it is plain from a careful negdof the said two
decisions that they do not hold that additions lmarvalidly made to income
forming the subject matter of completed assessnmitsto the search even

if no incriminating material whatsoever was uneagitiduring the search.

32. Recently by its order dated"8uly 2015 in ITA No. 369 of 2015°.
Commissioner of Income Tax v. Kurele Paper Mills P. Ltd.), this Court
declined to frame a question of law in a case whier¢éhe absence of any
incriminating material being found during the séaunder Section 132 of
the Act, the Revenue sought to justify initiatioh roceedings under
Section 153A of the Act and make an addition urfsiection 68 of the Act
on bogus share capital gain. The order of the C)Téffirmed by the ITAT,
deleting the addition, was not interfered with.

The decision in Jai Sted India

33. The decision of the Rajasthan High Courtlan Sted (India), Jodhpur

v. ACIT (supra involved a case where certain books of accoumtisadher
documents that had not been produced in the cairedginal assessment
were found in the course of search. It was heldrevhmdisclosed income
or undisclosed property has been found as a coasequof the search, the
same would also be taken into consideration whidmputing the total
iIncome under Section 153A of the Act. The Courhteeplained as under:

“22. In the firm opinion of this Court from a plaireading of the
provision along with the purpose and purport of #agd provision,
which is intricately linked with search and reqtis under Sections
132 and 132A of the Act, it is apparent that:

ITA Nos. 707, 709 and 713 of 2014 Page 20 of 26



http://abcaus.in

(a) the assessments or reassessments, which stand ab&tems of
Il proviso to Section 153A of the Act, the AO actsder his original
jurisdiction, for which, assessments have to beanpad

(b) regarding other cases, the addition to the incdrae ltas already
been assessed, the assessment will be made on agis of
incriminating material

and

(c) in absence of any incriminating material, the caoateid
assessment can be reiterated and the abated asstssmn
reassessment can be made.”

34.The argument of the Revenue that the AO was frekstarb incomele
hors the incriminating material while making assessmender Section
153A of the Act was specifically rejected by theu@mn the ground that it
was “not borne out from the scheme of the saidiprav’ which was in the
context of search and/or requisition. The Courb &splained the purport of
the words “assess” and “reassess”, which have feesml at more than one
place in Section 153A of the Act as under:

“26. The plea raised on behalf of the assesseeathtte first proviso
provides for assessment or reassessment of thentodane in respect
of each assessment year falling within the six sssent years, is
merely reading the said provision in isolation aad in the context of
the entire section. The words 'assess' or reads®as been used at
more than one place in the Section and a harmomonstruction of
the entire provision would lead to an irresistiblenclusion that the
word assess has been used in the context of aedapatceedings and
reassess has been used for completed assessmesrdings, which
would not abate as they are not pending on theafatetiation of the
search or making of requisition and which wouldoatsecessarily
support the interpretation that for the completesdeasments, the
same can be tinkered only based on the incrimigahaterial found
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during the course of search or requisition of doents.”

The decision in Continental Warehousing

35. In Commissioner of Income Tax v. Continental Warehousing
Corporation (Nhava Sheva) Ltd. [2015] 58 Taxmann.Com 78 (Bom) the
guestion addressed by the Bombay High Court waghghehe scope of
assessment under Section 153A encompasses addiiminbased on any
incriminating material found during the course eaich? It was held that no
addition could be made in respect of the assessntieat had become final
in the event no_incriminating material was foundricly search. The
Bombay High Court relied on the earlier decisioiCli v. M/s. Murli Agro
Products Ltd. (suprgd and discussed the scope and ambit of the prawgedi
for assessment and reassessment of total inconer Gedtion 153A (1) of
the Act and the provisos thereto. One of the spegpieas taken by the
Assessee was that if no incriminating material veasd during the course
of search in respect of an issue then no addihomspect of any issue can
be made to the assessment under Sections 153A58@l It was observed
that the assessment or reassessment under Ses8dnmatises only when a
search has been initiated and conducted and, tleréguch an assessment
has a vital link with the initiation and conducttb& search.” The Court then
reproduced and affirmed the decision of the Spddach of the ITAT in
All Cargo Global Logistics Ltd. v. Deputy Commissioner of Income Tax
[2012] 23 taxmann.com 103 (Mum.) (SB) and answered the question as
regards the scope of the assessment of total ineasraeder:

“53. ....We are of the view that for answering thigestion, guidance
will have to be sought from section 132(1). If &ooks of account or
other documents relevant to the assessment haaepatproduced in
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the course of original assessment and found ircdliese of search in
our humble opinion such books of account or otleeudents have to
be taken into account while making assessment assessment of
total income under the aforesaid provision. Simipsition will
obtain in a case where undisclosed income or ulodisd property
has been found as a consequence of search. In otbats,
harmonious interpretation will produce the follogiresults:

(a) Insofar as pending assessments are concernedjribeigtion to

make original assessment and assessment u/s 158fe nmto one

and only one assessment for each assessment yahrbshmade
separately on the basis of the findings of the deand any other
material existing or brought on the record of the,Ab) in respect of
non-abated assessments, the assessment will beamatie basis of
books of account or other documents not producetthencourse of
original assessment but found in the course oftkeand undisclosed
income or undisclosed property discovered in thesmof search”

36. Ultimately in Continental Warehousing (suprg, the Bombay High

Court answered the question framed by it as under:

a. In assessments that are abated, the AO reth@soriginal
jurisdiction as well as jurisdiction conferred ommhu/s 153Afor
which assessments shall be made for each of thessessment years
separately;

b. In other cases, in addition to the income thad hlready been
assessed, the assessment u/s 153A will be madéeomatsis of
incriminating material, which in the context of ee&nt provisions
means - (i) books of account, other documents,donrthe course of
search but not produced in the course of origisakssment, and (ii)
undisclosed income or property discovered in thesmof search.”

Summary of the legal position
37.0n a conspectus of Section 153A(1) of the Act, nedt the provisos

thereto, and in the light of the law exp&d in the aforementioned
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decisions, the legal position that emerges is dgenin

Once a search takes place under Section 132 didhenotice
under Section 153 A (1) will have to be mandatoisiyued to
the person searched requiring him to file returmssix AYs
immediately preceding the previous year relevarth@AY in

which the search takes place.

Assessments and reassessments pending on the fdéte o
search shall abate. The total income for such Allshave to

be computed by the AOs as a fresh exercise.

The AO will exercise normal assessment powers speaet of
the six years previous to the relevant AY in whibke search
takes place. The AO has the power to assess amgessathe
'total income' of the aforementioned six years @&pasate
assessment orders for each of the six years. &y otbrds there
will be only one assessment order in respect df @hc¢he six
AYs “in which both the disclosed and the undisatbggcome

would be brought to tax”.

Although Section 153 A does not say that additisimsuld be
strictly made on the basis of evidence found incinarse of the
search, or other post-search material or informatgailable
with the AO which can be related to the evidenaeéy it does
not mean that the assessment “can be arbitraryade iwithout

any relevance or nexus with the seized materialiddisly an
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Vi.

Vil.

Conclusion

assessment has to be made under this Section mithedasis

of seized material.”

In absence of any incriminating material, the caceted
assessment can be reiterated and the abated assessm
reassessment can be made. The word 'assess' IDnSEs3 A
Is relatable to abated proceedings (i.e. thoseipgrh the date
of search) and the word 'reassess' to completegssament
proceedings.

Insofar as pending assessments are concernedjribaigtion
to make the original assessment and the assesameet
Section 153A merges into one. Only one assessnmetit lse
made separately for each AY on the basis of thairfgs of the
search and any other material existing or broughthe record
of the AO.

Completed assessments can be interfered with byx@hehile
making the assessment under Section 153 A onhherbasis
of some incriminating material unearthed during toerrse of
search or requisition of documents or undisclosemme or
property discovered in the course of search whigrewnot
produced or not already disclosed or made knowtherncourse
of original assessment.
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38. The present appeals concern AYs, 2002-03, 2005A062806-07.0n
the date of the search the said assessments alse@mty completed. Since
no incriminating material was unearthed during fsarch, no additions

could have been made to the income already assessed

39. The question framed by the Court is answered indawof the Assessee

and against the Revenue.

40. The appeals are accordingly dismissed but in theumistances no

orders as to costs.

S. MURALIDHAR, J

VIBHU BAKHRU, J

AUGUST 28, 2015
dn/b’nesh
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