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ORDER SHEET
IN THE HIGH COURT AT CALCUTTA
Special Jurisdiction (Income Tax)
ORIGINAL SIDE
ITA No. 301 of 2005
TATA METALIKS LTD.

Versus

C.LT IlIl, KOLKATA

BEFORE:
The Hon'ble JUSTICE SOUMITRA PAL
The Hon'ble JUSTICE ARINDAM SINHA

Date :22nd September, 2014.

Mr.J.P.Khaitan,Sr.Adv. Mr. Sanjoy Bhowmick,
Advocate and Mr.C.S.Das, Advocate
..for the appellant.
Ms.A.G.Gutgutia, Advocate ..for the respondent.
The Court : This appeal was admitted on the follmnguestion of law:
" Whether, on a true and proper interpretatiofi the proviswnsof
Sections 13%nd 143 and other relevant proviswns of the Income
Tax Act, 1961, the Tribunal was justified in law holding that
issue of the intimation under Section 143(1) fone t assessment
year 1999-2000 on August 08, 2000 amounted to aiopl of
assessment within the meaning of section 139(5abligy the

appellant from filing a revised returand that the revised return

filed onMarch 31, 2001 was belated and invalid?"



The order from which the question was formulated ddjudication in
appeal was dated2nd February,2005 passed by the Tribunal relating to the
Assessment Yedar999-2000.

Mr. Khaitan, learned Senior Advocate appearing ehalf of the appellant
assessee, submitted the retum for the relevanssmsat year was intimated to
have been accepted under Sectig¥3(1) of the Income Tax Act1961 on 8th
August, 2000. According to him, that was not completion of thesessment in
relation to such retum filed. The assessee sougffitieé a revised retum oB1st
March, 2001which was within the time provided under Sectit#9(5) of the said
Act. He submitted intimation issued under Sectiet3(1) of the said Act cannot
be said to be an assessment relying on the decraparted in the case of
Assistant Commissioner of lncome Tax ver sus Rajesh Jhaveri Stock Brokers
(P) Ltd. : 291 ITR SOO(SC), in particular paragrapii3thereof. He submitted
by that judgement it had been held assessment amitlcbe said to have been
completed on the issuance of intimation under 8ect43(1)of the said Act. He
also drew our attention to the judgmentliarsem Kumar versus Income Tax
Officer & Ors. : 256 CTR (P&H 116) rendered following the aforesaid judgment
of the Hon'ble Supreme Court.

Ms. Ghutghutia, leamed Advocate appearing on bebalthe Revenue,
submitted by the intimation dategth August, 2000 the assessee was informed
that its original retum had been accepted. Refumdased stood already issued
as intimated and thereafter the Assessing Offiadr rabt resort to seeking any

further particulars or evidence from the assessaesorting to the provision of



Section 143(2) of the said Act. In those circumstsn the assessment stood
completed and accepted by the assessee who thesohgtt to file a revised
return on the last day otherwise possible. Accaydim her, the said revised
return was not accepted as it could not be in dloesfand circumstances of the
case. She submitted the order of the Tribunal shoot be interfered with.

The Revenue relied on the decisions reported20062(3) SCC 496
(HaryanaFinancial Cor porationand Anr Vs.JagdambaOil Millsand another)
and2006(1) SCC 275 (State of Orissa & Ors. Versus Md. llliyas) to submit on
the point of applicability of precedents in seekiogdistinguish the judgment
relied on by Mr. Khaitan. According to Mrs. Ghutgia, those judgments were
distinguishable on facts. IRaJesh Jhaverl., (Supra), according to her, the
interpretation, of assessment, if at all given by Hon'ble Supreme Court, was
in the context of reassessment sought to be madecbange of opinion.

We find the Tribunal while adjudicating the first the three grounds
raised before it being that the learned DCIT was justified, rather, grossly
erred in not accepting the revised return, tredted invalid by relying on the
decision rendered i@1 T versus Punjab National Bank : 249 ITR 763, to hold
the remedy of the assessee was to have preferradpamal from the intimation,
ifitwas aggrieved thereby. The Tribunal held,

"The intimation along with the refund was a deaismf acceptance of self
assessment was to reinforce Assessee's assessaimagtfibal which were to be
appealed against or rectified but not revised as Ig@gal interpretation of the

statute put forth by the Assessee for consideraionis revised return”.



The rectification which the Tribunal found was dable to be maddf felt
necessary by the appellant, would be confined totifi@mtion of mistake
apparent from the record. Bereft of the revisedirrethe record would show the
original return filed without any indication as amy mistake appearing therein.

We find it necessary to quote paragraph 13 freajesh Jhaveri Stock
Brokers(P)Ltd. (supra):

"Onethingfurtherto be noticed is that intimation under s. 143(1)(a)
is given without prejudiceo the provisions of s.143(2).Though
technically the intimation issued was deentede a demand
notice issued under s.156, that did not per selpdecthe right of
the AOtoproceed under s.143(2). That right is preserved &nd
not taken away. Between the period from 1st ApEiB9to 31st
March, 1998, the second provigs.143(1)(a), required thatwhere
adjustments were made under the first prowss.143(1)(a), an
intimation hadto be sento the assessee notwithstanding that no
tax or refund was due from him after making sudjustments.
With effect from 1st April, 1998, the second provss.143(1)(a)
was substituted by the Finance Act, 1997, whichopesativetill
1sJune, 1999. The requirement was that an intimatasto be
sentto the assessee whether or not any adjustnhadtbeen
made under the just proviso to s.143(1) and nostathding that
no tax or interest was found due from the assesseeerned.

Between 1st April, 1998 and 31st May, 1999, seywfinan



intimation under s.143(1)(ajvas mandatory. Thus, the legislative
intent is very clear from the use of therdvo "intimation" as
substituted for "assessment" thab different concepts emerged.
While making an assessment, the AO is fiteenake any addition
after grant of opportunity tthe assesseeBy making adjustments
under thej'rrst proviso to s.143(1)(a), no additionwhich is
impermissible by the information given in the retgould be made
by the AO. The reason is that under s.143(1)(a) no opportunity is
granted to the assessee and the AO proceedssampmwn on the
basis ofthe returnj'ded by the assessee. The very fact that no
opportunity of being heard is given under s.14¥)L)(dicates that
the AO has to proceed accepting the return and making the
permissible adjustments only. As a resultimdertion of the
Explanation to s.143 by the Finance (No0.2) Actl8B1 w.e.f let
Oct, 1991, and subsequently w.e.f 1t June, 1B94he Finance
Act, 1994,and ultimately omitted w.e.f 1et June, 1999, by the
Explanation as introduced by the Finance (No.2) At 1991 an
intimation sent to the assessee under s.143(1)é® deemed to be
an order for the purposes of s.246 between IneJu994, to 31et
May, 1999.and under s.264 between 1t Oct, 19@hd 31t May,
1999. It is to be noted that the expresswimgimation" and
"assessment order" have been used at diffepgaces. The

contextual difference between the two exmess has to be



understood in the context thepressions are used.Assessment is
used as meaning sometimes "the computation of income",
sometimes "the determination of the amount of tax payabéeid
sometimes "the whole procedure laid down in the Act for imipgs
liability upon the taxpayer”. In thescheme of things, as noted
above, the intimation under s.143(1)(a) cannot feated to be an
order of assessment. The distinctionis also well brought out by the
statutory provisionsas theystood at different points of time. Under
s.143(1)(a)as it stood prior to 1et April, 1989, the AO had fmss
an assessment order if he decided to accept the return, but under
the amended provision, the requirement of passing an
assessment order has been dispensed with and instead an
intimation is required to be sent Various circularent by the
CBDT spell out the intent of the legislatuiies., to minimize the
Departmental work to scrutinize each and eveeyurn and to
concentrate on selective scrutiny of returns. Thaspects were
highlighted by one afis(D.K. Jain,J.) in Apogee International Ltd.
vs. Union of India (1997) 137 CTR (Del) 93: (1996) 2R 248
(Del). It may be noted above that under fthst proviso to the
newly substituted s.143(1}, w.e.f 1et June, 199@xcept as
provided in the provision itself, the acknowledgamef the return
shall be deemed to be an intimation under s.143(Hgre (a) either

no sum is payable by thessessee, or (b) no refundis due to him.



It is significant that the acknowledgemastnot done by any AO,
but mostly by ministerial staff Can it be said thatany
"assessmentls done by them? The reply an emphatic "no". The
intimation under s. 143(1) (a) was deemed to betcea of demand
under s.156, for the apparent purpose of making mmaery
provisions relating to recovery oftax applicable. By such
application only recovery indicated to be payabtethe intimation
became permissible. And nothing more can be inflefrem the
deeming provision. Therefore, there being no assess under
s.143(1)(a}, the question of change of opinion,castended, does

notarise."

From RaJeah Jhaveri, we find the Hon'ble Supreme Court had considered

the effect of Section 143 of the said Act in dising its sub-sections as it had

undergone change from time to time. The Tribunal relied on the case @I T

Va. Punjab National Bank (supra) in which also we find the discussion is the

same regarding assessment as provided for undéiorisd43(1) of the said Act,

that it could not be said to be assessment was letenpn intimation issued.

Section 143(1)(i) of the said Act as it stood ie timaterial time is set out

"143.(1) Where a return has been made under sect@®, or in
response to a notice under sub-section (1) of Geci2,-
()Jf any tax or interessfound due on thbasis of such return,

after adjustment of angx deducted at source, any advanee



paid, any tax paid onself-assessment and any amount paid
otherwise by way of tax or interest, then, withprdjudice to the
provisions of sub-section (2}, an intimation shb# sent to the
assessee specifying thesum so payable,and such intimation
shall be deemed to be a noticed of demand issuddrigection
156 and all the provisions of this Act shall apabcordingly;"

We notice the said provision contemplates an ass&E® without
prejudice to the provisions of sub-section (2)h&d said section whereunder the
Assessing Officer shall, if he considers it necassaerve on the assessee a
notice requiring him, on a date to be specifieddhme to attend his office or to
produce or cause to be produced there, any evidameéhich the assessee may
rely in support of the return and after taking iaimcount all relevant materials
the Assessing Officer shall by an order in writtngke an assessment. Thus we
find, the provision for assessment to be madeHerpurpose of issuance of an
intimation under section 143(1) of the said Actereghg the authority of the
Assessing Officer to resort to the provisions urgldr-section (2) thereof, cannot
be said to be completion of assessment and, therdfmit the time otherwise
available to file revised return. We are fortifiedour finding by the judgment in
Rajesh Jhaveri (supra).

In the circumstances and in view of the reasonseafod, we answer the
question formulated in the negative, in favour lnd assessee and against the

Revenue. The appealis allowed.



Urgent photostat certified copy of this judgmeiftapplied for, be given to
the parties on usual undertakings.

(SOUMITRA PAL, J.)

(ARINDAM SINHA, J.)
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