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O R D E R 
 
 

PER H.L.KARWA, VP : 

           Both these  appeals  concern the  same assessee  and 

are di rected against  the  separate  orders  of  the  learned CIT 

(Appeals ) ,  Chandigarh dated 13.7.2012 and 3 .12.2012 
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re lat ing  to  assessment  years 2008-09 and 2009-10 

respect ive ly .   Both the  appeals  were  heard together  and 

are be ing  d isposed o f f  by  th is  common order  for  the  sake 

o f  convenience.   The issue in both the  appeals  is  a lso 

common.  

2 .   For  the  sake of  convenience,  f i rs t ly ,  we  wi l l  take 

up ITA No.877/Chd/2012 re lat ing  to  assessment  year 

2008-09.    In  th is  appeal ,  the assessee  has  ra ised the 

fo l lowing grounds:  

“1. That    the Ld.  CIT (A)    is      not      justified  in  

not providing the proper opportunity of hearing which 

is against the natural justice. 

2. That the Ld. CIT (A)   is not justified in upholding the 

rejection of books and  the application of provisions 

of section 145 (3) of the I. T. Act. 

3. That the Ld. CIT (A) is not justified in not giving the 

set off of loss from the business as claimed by the 

appellant while computing the total income. 

4.  a) That the Ld. CIT (A) is not justified in upholding 

the application of net profit rate @ 8% on gross sales. 

 b) That without   prejudice to above, the appellant 

disputes the quantum of net profit rate.” 

3.   Br ie f ly  stated the  facts  o f  the  case  are  that  the 

assessee  was running l iquor,  wine  and beer  shop in 

Manimajra  and Kaimbwala  area  o f  Chandigarh in  the  name 

o f  h is  propr ie tary concern M/s Hem Raj  & Co.  The 

assessee  is  a  contractor  authorized to  operate  the  l iquor 

shop for  the  per iod of  one  year from Apri l ,  2007 to  March,  
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2008 under  the  laws of  Exc ise  Department  of  Chandigarh 

Administrat ion.  The assessee  purchased wine  f rom 

di f ferent  suppl iers  and the  same is  so ld  in  cash.    In  the  

return of  income,  the  assessee had shown income under 

the head “sa lary”  only .   Dur ing the course  o f  assessment 

proceedings,  the  assessee  furnished his  rep ly  together 

with  Pro f i t  & Loss  Account ,  Balance Sheet  and Audi t  

Report  in  Form No.3CD for  the  f inancial  year 2007-08.   

The assessee  a lso  furnished ledgers,  b i l l s/vouchers  o f  the 

l iquor  bus iness and or ig ina l  bank account  s tatements 

a longwith some other repl ies  to  the quest ionnaire .    A f ter  

examining the books of  account  o f  the assessee ,  the 

Assess ing Of f icer  has not iced cer tain discrepancies  in  the 

books o f  account  o f  the  assessee  v iz ;  non-maintenance of  

s tock reg is ter ,  non-maintenance o f  sales  records,  non-

maintenance o f  b i l ls  and vouchers  o f  expenses and that  

the  purchases  and fre ight  ledger  were  not  in  concurrence.    

The Assess ing  Of f icer  a lso  pointed out  that  the  assessee 

fa i led  to  g ive any explanat ion about  the discrepancies 

not iced by  h im and has merely  mentioned in  his  rep ly  that  

the Assess ing  Of f icer  had not  pointed out  any speci f i c  

d iscrepancy.    The Assess ing  Of f icer  has  also  po inted out 

that  the  books o f  account  had been prepared by  reverse 

ca lculat ions  to  just i fy  the  depos its  in  the  bank account 

and these  were not  prepared in  the  normal  course  of  

business .    The Assess ing  Of f icer  a lso  mentioned that  the 

sa les shown by the  assessee  appeared to  be  de f lated as 

the assessee  was showing net  loss  in the venture ,  which is  
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highly  improbable.   The Assessing  Of f icer  a lso po inted out 

that  the  bi l l s/vouchers  o f  expenses ,  l ike  fre ight ,  

miscel laneous expenses ,  repair  & maintenance,  staf f  

wel fare ,  pr int ing  & stat ionery  were  not  avai lab le .   In  the 

above c i rcumstances  and also  in v iew o f  the  discrepancies 

not iced by  the  Assessing  Of f icer  in  the  books of  account  o f  

the assessee ,  the  Assess ing Of f icer  invoked the prov is ions 

o f  sect ion 145(3 )  o f  the  Income Tax Act ,  1961 ( in  short 

‘ the  Act ’ )  and as  a consequence o f  which,  he  re jected the 

books of  account  of  the  assessee .    The Assessing  Of f icer  

appl ied  the  net  pro f i t  rate  o f  8% on the sa les  o f  

Rs .1 ,60,23,400/-  as  dec lared by  the  assessee  h imsel f  in 

the  Pro f i t  & Loss  Account .   The Assess ing  Of f icer  observed 

that  as  per  the  prevalent  condi t ions  in  l iquor  bus iness  in 

Chandigarh and around for  the f inanc ia l  year  2004-05 and 

as  per  s tat ist ics avai lable  on internet ,  a  l iquor  contractor  

i s  able  to  save  anywhere between a  minimum of  around 6% 

to  8% on bulk  sa les  and 17% to  20% on retai l  sales  and he 

has  worked out  the  net  prof i t  rate  between 9% to  12% by 

taking  a  we ighted average  o f  bulk  and retai l  sa les  made by 

the assessee .    The Assess ing  Of f icer  fur ther  pointed out 

that  the  rate of  prof i t  est imated at  8% was very  reasonable 

and much lesser  than the  pro f i t  rate  o f  13.13% appl ied in 

the case  o f  M/s S ingh Associates  of  Gwal ior  and 15.5% o f 

M/s Luxmi  Narain  Shivhare & Co.  o f  Gwal ior .    

Accord ingly,  the  Assessing  Of f icer  made an addit ion o f  

Rs .12,81,872/- .  
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4.   Aggr ieved by  the  order  of  the  Assessing  Of f icer ,  

the  assessee  carr ied  the  matter  in  appeal  be fore  the 

learned CIT (Appeals )  and the  learned CIT (Appeals )  v ide 

h is  order  dated 13.7.2012 upheld  the  order  o f  the  

Assess ing  Of f icer ,  and hence  the  assessee  is  in  appeal  

be fore  the  Tr ibunal .  

5 .   Before  us ,  Shr i  N.K.Sain i ,  learned counsel  for 

the  assessee  re i terated the  submissions made be fore  the 

lower  authori t i es .   He further  submitted that  the  assessee 

submit ted h is  return for  the  year  under  cons iderat ion 

declar ing sa lary income at  Rs .1 ,65,800/- .   He further 

submit ted that  during  the  year under  cons iderat ion,  the 

assessee  was also  engaged in  the  business  o f  wine  and 

l iquor  and incurred a  loss  o f  Rs.1 ,07,746/- .    Accord ing to  

h im,  the  other loss was not  c la imed in  the re turn  as the 

same was not  a l lowed to  be  set  o f f  against  the  salary 

income.    He fur ther  pointed out that  the assessee  was 

mainta in ing  proper  books o f  account  a longwi th purchase ,  

expenses  b i l l s/vouchers  and dai ly  sa les  statements,  which 

were  duly  audited and the  same were  produced be fore  the 

lower  authori t i es .    He  a lso  submitted that  the  copy o f  

audi ted Balance Sheet ,  Pro f i t  & Loss  Account  and other 

re lated documents  were  submit ted be fore  the  lower 

author i t ies .  Shr i  N.K.Saini ,  learned counsel  for  the 

assessee  vehemently  argued that  the  purchases  are  made 

f rom var ious suppl iers  in accordance wi th  the  permits 

g iven by  the  Government ,  which had been duly  vouched 
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and the  same has also  been ver i f i ed  by  the lower 

author i t ies  f rom the  or ig inal  purchase  bi l ls .    He  fur ther  

s tated that  the  sa les in  th is  l ine  of  business  are  made in 

cash and recorded on the basis  o f  da i ly  sa les statements 

g iven by  the  employees  attending to the  shop.    Shr i  

N.K.Sain i ,  learned counsel  for  the  assessee  further 

po inted out  that  a l l  the  or ig ina l  bi l l s  for  purchase  and 

d i f ferent  expenses,  bi l l s ,  handmade b i l ls  for  f re ight ,  

miscel laneous expenses ,  repair  & maintenance,  staf f  

wel fare ,  pr int ing  & stat ionery  ,  dai ly  sale  summary made 

by  the  employees ,  quant i tat ive  opening stock,  purchases,  

sa les  and c los ing  stock were  produced be fore  the  

author i t ies  be low.    No spec i f ic  d iscrepancies in the  same 

were  found out  by  the Assessing Of f icer  except  that  

absence  o f  day-to-day s tock regis ter ,  lack o f  sale  records ,  

d iscrepancies in purchase  and fre ight  ledger  and absence 

o f  support ing b i l l s/vouchers  without  any proper  

just i f i cat ion and according ly ,  he  he ld  that  the  books of  

account are hi t  by  the  mischie f  o f  sect ion 145 of  the Act .    

The  learned counse l  for  the  assessee  further submitted 

that  i t  i s  pract ica l ly  impossible  to  issue sale  bi l l s  to  the 

customers for  sa le  o f  l iquor  and the pract ice  o f  not  

i ssuing b i l ls  i s  prevalent  a l l  over  the  country  in  th is  

t rade.  The sale  pr ice,  however,  is  d isplayed by  the 

assessee  at  the  shop and the  assessee  cannot  charge more 

pr ice  than as d isp layed at  the  shop because i t  is 

pract ica l ly  impossible  as  every  customer  looks  at  the 

pr ices  disp layed at  the  shop.    The Assessing  Of f icer  has 
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accepted the  purchases  and sa les  as  disc losed by  the 

assessee .   The learned counse l  for  the  assessee  also 

submit ted that  with  regard to  d iscrepancy in  purchase 

and fre ight  ledger,  as  pointed out  by  the Assessing 

Of f icer ,  the  payments  shown under  the  head ‘ f re ight 

payment ’  re lates  to  the  payment  to loading/unloading o f  

the stock purchased whi le  get t ing  i t  de l ivered at  the l iquor 

shops and sale  to  the  customers.   These  charges  are 

entered in  the books of  account  on the  day on which 

actual  payment  for  the  same is  made.    He fur ther  po inted 

out that  there  is  no  discrepancy in  purchases  and fre ight  

ledger ,  as  po inted out by  the  Assessing  Of f icer .   The to ta l  

charges  paid  on this  account  are  Rs.32,083/-.    These  

expenses  were  never he ld  to  be  bogus expenses  by  the 

Assess ing Of f icer .    He  fur ther pointed out that  cer ta in  

handmade bi l l s  for  f re ight ,  misce l laneous expenses,  repa ir  

& maintenance,  s taf f  wel fare ,  pr int ing  & stat ionery  were 

submit ted before  the  Assessing  Of f icer .    The  learned 

counse l  for  the  assessee  submitted that  in  para 8 .6  o f  the 

assessment  order,  the  Assessing  Of f icer  has  ment ioned 

that  the  rate  o f  prof i t  est imated at  8% is  very  reasonable 

and much lesser  than the  pro f i t  rate  o f  13.13% appl ied in 

t h e  c a s e  o f   M/s  S in gh  As s oc i a t e s  o f  Gwa l i o r  ( s up r a )  

and  15 .5%  app l i e d  i n  t h e  c a s e  o f   M/s  Luxm i  Na r a i n  

Sh i vha r e  &  Co .  o f  Gwa l i o r  ( s up ra ) .   Th e  l e a rn ed  

c ouns e l  f o r  t h e  a s s e s s e e  p o in t e d  ou t  t h a t  t h e s e  two  

c a s e s  p e r t a i n  t o  a s s e s smen t  y e a r  2000 -01 .    Th e  

l e a rn ed  c ounse l  f o r  t h e  a s s e s s e e  r e f e r r ed  t o  t h e  
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decis ion o f  I .T.A .T. ,  Agra  Bench in  the case  of   ITO Vs. 

Luxmi Narian Ramswaroop Shivhare  (2009)  119 ITD 0015 

(TM)  re lat ing  to assessment  year  2001-02.    In  the  said 

case  a lso,  the  Assess ing Of f icer  has  re jected the  book 

results  o f  the  assessee  on the  basis  o f  results  shown by 

the  other  t raders ,  namely  M/s Singh Assoc iates  o f  Gwal ior   

and M/s Luxmi  Narain  Shivhare & Co.  o f  Gwal ior  (supra) .    

These  are  the  same cases ,  which have  been mentioned in 

para  8.6 of  the  assessment order  in  the  case  o f  the  

assessee  before  us .    The learned counse l  for  the  assessee 

po inted out  that  on s imi lar  set  o f  facts ,  the  I .T.A.T. ,  Agra 

Bench (TM)  held  that  there  was no just i f icat ion in 

re ject ing  the  book results  and est imat ing  the  income by 

apply ing  GP rate  o f  5% as  against  prof i t  rate  declared at  

3 .11% by the  assessee .   The learned counse l  for  the 

assessee  submit ted that  in  the  instant  case a lso ,  the 

Assess ing Of f icer  re ly ing  on the cases  o f  M/s Singh 

Associates  of  Gwal ior   and M/s Luxmi  Nara in  Shivhare  & 

Co.  o f  Gwal ior  ( supra )  has  appl ied  higher  prof i t  rate  

without any just i f i cat ion.    He according ly ,  submit ted that 

the  impugned addit ion made by the  Assess ing  Of f icer  and 

conf irmed by the  learned CIT (Appeals )  may be  de le ted.  

6 .   Mrs.Raj inder  Kaur ,  l earned D.R. ,  on the  other 

hand,  heavi ly  re l ied  upon the  orders  o f  the  lower 

author i t ies .    She further  submitted that  the  book resul ts  

shown by the  assessee cannot  be  accepted in  v iew o f  the 

d iscrepancies po inted out  by  the  Assess ing  Of f icer .    She 
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further submit ted that  the  Assess ing Of f icer  was fu l ly 

just i f i ed  in  adopt ing/applying  the  net  pro f i t  rate  o f  8%.   

Accord ingly,  she submitted that  the  impugned order may 

be  upheld.  

7 .   We have cons idered the r iva l  submissions.    The 

admitted facts are  that  dur ing the year  under 

cons iderat ion,  the  assessee  was engaged in  the business 

o f  wine,  l iquor and incurred a  loss  o f  Rs.1,07,746/- .     

This  bus iness loss was not  c la imed in  the  return.    I t  is  

a lso  an admit ted fact  that  the assessee  has  mainta ined 

proper  books of  account  a longwi th purchase ,  expenses 

b i l ls/vouchers  and dai ly  sa les s tatements ,  which were 

duly  audi ted and the  same were  produced be fore  the 

author i t ies  below.    I t  is  a lso  t rue  that  the  copy o f  audited 

Balance Sheet  and  Pro f i t  & Loss  Account  were  f i led  before 

the Assessing  Of f icer .    I t  i s  re levant  to  s tate  here  that  the 

purchases  are  made from var ious suppl iers  in  accordance 

with  the  permits  g iven by  the Government ,  which have 

been duly  vouched and the  same have  a lso  been ver i f i ed  

by  the  Assess ing  Of f icer  f rom or ig ina l  purchase bi l l s .    

The  assessee  has  also  admitted that  the  sa les  are  made in 

cash and recorded on the basis  o f  da i ly  sa les statements 

g iven by  the  employees  attended to  the  shop.    I t  i s  a lso 

s tated that  th is  pract ice  is  preva lent  a l l  over  the  country.    

The Assess ing Of f icer  has not  accepted the  book resul ts  

and re jected the  books o f  account  by invoking the 

prov is ions  of  sect ion 145(3 )  o f  the  Act .    The  Assess ing 
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Off icer  has  observed that  the  assessee  had not  mainta ined 

day- to-day s tock reg is ter  due to  lack o f  sa le  records.    He 

further  pointed out  the  d iscrepancies  in  purchase  and 

f re ight  ledgers .    He  a lso  stated that  the  bi l l s/vouchers  o f  

severa l  expenses  were  not  ava i lable ,  for  example fre ight,  

miscel laneous expenses ,  repair  & maintenance,  staf f  

wel fare  and pr int ing  & stat ionery.    I t  is  true  that  the 

Assess ing Of f icer  has accepted the sa les  o f  

Rs .1 ,60,23,400/-  dec lared by  the  assessee ,  however,  he 

has  appl ied  the  net  pro f i t  rate  of  8% on the  declared sa les 

and made the  addit ion o f  Rs .12,81,872/-.   I t  i s  observed 

that  the  assessee  furnished trad ing and Prof i t  & Loss  

Account  for  the  year  ending 31.3 .2008 be fore the  

Assess ing Of f icer ,  which is  reproduced at  page 4  of  the  

assessment  order  and the same reads as under :  

MR. HEMRAJ 

TRADING AND PROFIT & LOSS 

ACCOUNT FOR THE YEAR 

ENDING 31.3.2008 
 

Particulrs  Amount  Parituclar  Amount  

To Opening stock  318800.00 By sales  16023400.00 

To purchase  9964178.07 By Closing stock  417375.00  

To freight & cartage  32083.00 By Misc. Income  873.24 

To license fees  5200000.00 By net loss  107746.63  

To accounting charges  18000.00   

To Bank charges & Intt.  5782.00   

To Travelling expenses  15846.00   

To Depreciation  35940.00   

To electricity & Water charges  91762.00   
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To Misc. expenses  3532.00   

To New paper & Periodical  1800.00   

To Printing & stationery  12215.00   

To telephone expenses  8495.00   

To Audit fee  19663.00   

To Rent  470000.00   

To Repair & Maintenance  12630.00   

To salary & wages  302600.00   

To staff Welfare  18869.00   

To Professional charges  17500.00   

Total  16549396.07 Total  16549398.07  

8.   The Assessing Of f icer  observed that  the 

b i l ls/vouchers  of  certain  expenses  were  not  avai lable ,  for  

example  f re ight ,  miscel laneous expenses ,  repa ir  & 

maintenance,  s ta f f  wel fare  and pr int ing  & stat ionery.    I t  

i s  c lear  f rom the  Pro f i t  & Loss Account  (supra)  that  the 

assessee  had c la imed f re ight  and cartage charges at  

Rs .32,083/-,  miscel laneous expenses  at  Rs,3532,  repa ir  & 

maintenance expenses at  Rs.12,630/-,  s ta f f  wel fare 

expenses  at  Rs .18,869/-  and pr int ing  & stat ionery 

expenses  at  Rs .12,215/- .    In  our cons idered v iew,  the 

Assess ing Of f icer  was not  just i f i ed in  doubt ing  the above 

expenses ,  part icu lar ly  the quantum invo lved there in .   

Furthermore,  the  nature  of  expenses  is  such that  

incurr ing  o f  the same for  the  purposes  o f  business  cannot  

be  doubted.    The main content ion o f  the  Assessing  Of f icer  

whi le  re ject ing  the  books of  account  was that  the assessee  

has  not  mainta ined any sa les  bi l l s  for  the  sales  carr ied 

f rom i ts  l iquor shops.    We f ind that  the  dai ly  sales  are ,  
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however,  recorded  on the  basis  o f  da i ly  s tatements  g iven 

by  the  employees  attending to  the  shop.    The entr ies  to 

the  said  sa les are  recorded in  the  books o f  account 

mainta ined at  i ts  main o f f ice .    I t  i s  a lso  observed here  

that  the  assessee  has  t ime and again explained that  i t  is  

imposs ib le  to  issue sa le  bi l l s  to  the  customer  for  sale  o f  

l iquor  and the  pract ice of  not  i ssuing bi l l s  i s  prevalent  a l l  

over  the  country in  this  t rade .    I t  i s  a lso  the  case of  the 

assessee  that  the  sale  pr ice  is  d isp layed at  the shop and 

there  cannot  be any var iance  in  the  pr ice  so  d isp layed.    

In  the  instant  case ,  the  Assess ing  Of f icer  himsel f  has 

accepted the  correctness of  sa le  amount  by  admit t ing  the 

declared sa les  by  the  assessee ,  which were  substant iated 

by  the  entr ies  in  the  books of  account  mainta ined in  the 

regular  course  o f  bus iness  carr ied  on by  the assessee.    

We may a lso  observe  here  that  the  Assessing  Of f icer  has 

not  po inted out  any d iscrepancy in  the  quanti tat ive 

deta i ls  o f  purchase  or  sa les  made by  the  assessee.    Shr i  

N.K.  Sa in i ,  learned counsel  for  the  assessee  submit ted 

that  the  cost  o f  goods deal t  inter-al ia  including purchase  

pr ice,  dut ies  and fees  pa id ,  shop l i cence  fee  and bott l ing 

and seal ing  charges  paid  by the  assessee has  been 

accepted by  the Assess ing  Of f icer .   The learned counsel  

for  the  assessee  submitted that  the  books of  account 

cannot  be  re jected merely  on the  bas is  of  lack of  sa le  

b i l ls .    He  re l ied  upon the  dec is ion of  I .T.A.T. ,  Amri tsar 

Bench in  the  case  o f   Ashok Kumar & Company Vs.  ITO 

(2004)  90 TTJ 666 (Asr ) .    In this  case,  the  GP rate  o f  
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2.44% shown by the  assessee  has  been accepted.    He a lso 

re l ied  upon the  decis ion of  the  I .T.A.T. ,  Agra  Bench (TM) 

in  the  case of   Luxmi Narian Ramswaroop Shivhare 

(supra ) .   In  this  case ,  GP rate o f  3.11% and NP rate of  

0 .34% was accepted.    In  the  case  of   Luxmi  Narian 

Ramswaroop Shivhare  (supra) ,  the  Assessing  Of f icer  

re jected the  book resul ts  under  sect ion 145(3 )  o f  the  Act ,  

on the  ground that  a l l  the  sales are  made in  cash without 

proper  vouchers  support ing  the  sales  and brand-wise , 

qual i ty-wise  and date-wise  were  not  ver i f iab le  and 

est imated the  GP rate  at  5% as against  3 .11% shown by 

the assessee .    In  the  a foresa id case,  the  assessee was a 

l iquor  contractor  engaged in  the  bus iness  of  trading  of  

country l iquor  and ( Indian Made Foreign L iquor)  IMFL.   

Whi le  dec id ing  the  case,  the  learned Accountant  Member 

has he ld  as under :  

“7. Having heard the parties and upon careful 

consideration of the material on record with 

reference to precedents cited at Bar, I am satisfied that 

the grounds in appeal taken by the 

assessee deserve to be allowed. The admitted facts are 

that this is the first year of business 

of the assessee for sale of country liquor arid IMFL. The 

contract has been awarded for a 

limited period of one year only. There was no opening or 

closing stock of goods dealt by the 

assessee. No discrepancy has been found in the 

quantitative details of purchase or sales 

effected by the assessee. The cost of goods dealt, inter 

alia including purchase price, duties 

and fees paid, shop license fee and bottling and sealing 

charges, etc. paid by the assessee stand duly accepted by 
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the AO with no adverse comments thereon. The AO himself 

is foundto have accepted the declared sales at Rs.  

8,33,25,882. The books of account have been 

maintained for the business carried (on) by the assessee. 

The accounts are duly audited and 

the return of income is accompanied by report of auditors 

which also came into consideration 

of the AO. The report of auditors constituted a material 

for the purpose of assessment of 

income under s. 143(3) of the Act. Reference on this is 

available from the judgment rendered 

by Hon'ble Delhi High Court in the case of Addl. CFT vs. Jay 

Engineering Works Ltd. (1978) 113 

ITR 389 (Del). No adverse comments thereon have been 

made by any of the authorities below. 

Though the assessee did not maintain any cash vouchers 

for the daily sale of liquor effected 

at its various shops in terms of system prevalent in the 

trade, the fact remains that the daily 

sales effected by the employees deployed at its various 

shops and brought to assessee's 

central office were taken into sales account in such books 

of account, as the same were the 

sale proceeds that were actually received by the 

assessee. The entries in the books of 

account maintained in regular course are considered as 

relevant and is a prima facie proof or 

basis to justify the correctness thereof. Reference may be 

had to the judgment rendered by 

Hon'ble Assam High Court in the case of Tolaram Daga vs. 

CIT (1966) 59 ITR 632 (Assam). The 

AO himself is found to have accepted the correctness of 

sale amount by admitting the declared sales at Rs. 

8,33,25,882. It is not the case of Revenue nor has been 

found by the AO that the sales effected by the employees 

are not at the rate displayed on the shops nor is the 

case that the daily sales effected are more than the 

http://abcaus.in



 15 

amount remitted at the central office or 

recorded in the books of account. It is also not the case 

of Revenue that other persons 

engaged in the similar business in the area have sold the 

similar goods at a higher price or on 

premium. Discrepancy in stock or quantitative details has 

also not been found. Nothing has 

been brought on record to show any discrepancy in the 

quantities of goods dealt by the 

assessee. The only difficulty that was found expressed 

by the assessee is that he was not 

maintaining sale vouchers, but that fact alone could not 

be a basis to reject the books of 

account when the AO himself had accepted the sale value 

as well as cost of goods declared by the assessee to be 

correct which were evidenced by entries in the books of 

account maintained  in the  regular course  of business 

carried  by  him.  The AO at  some  stage of proceedings 

proposed to apply a GP rate on the basis of instances given 

in his order but the proposed GP rate was never applied by 

him for the obvious reason that such cases were not the 

comparable cases. The only acceptable  basis to arrive at 

gross  profit  is by way of deducting cost of goods sold 

and direct expenses from the sale value. In the present 

case, the facts reveal that there is no opening or closing 

stock. The cost of goods and direct expenses are fully 

admitted. Sale price is also duly admitted. Therefore, the 

resultant gross profit would be Rs. 25,89,426 as under : 

Sales value   (in Rs.)   Rs.8,33,26,000 
Less : 

 (i) Spirit purchases  1,05,10,000 

 (ii). Beer purchases  21,35,000 

 (iii). Issue fee (duty) paid 2,66,04,000 

 (iv). Differential duty paid 3,59,99,000 

 (v). Sub-shop license fee 4,50,000 

(vi)      Bottling     and         50,39,000  
sealing charges 
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       Rs.8,07,37,000 

    Gross profit  Rs.25,89,000 

    GP rate  3.11% 

The above gross profit is exactly the same that has been 

declared by the assessee. In case, the AO was not satisfied 

by the sale price or profit rate on sales, he could have 

estimated the sales, but that has not been done in the 

present case in appeal before me. Even the proviso as 

referred to s. 145(3) in the order of AO does not exist in the 

statute. This itself shows non-application of mind by the AO. 

The mandatory requirement as contained under sub-s. (3) of s. 

145 of the Act is that where the AO is not satisfied about the 

correctness or completeness of the accounts of the assessee, 

or where the method of accounting provided in sub-s. (1) or 

Accounting Standards as notified under sub-s. (2), have not 

been regularly followed by the assessee, the AO may make 

an assessment in the manner provided in s. 144. The AO, 

however, has not recorded any finding so required by the 

statute nor the learned CIT(A) is found to have recorded any 

such finding as envisaged under sub-s. (3) of s. 145. The 

finding reached by the learned CIT(A) that all the sales 

claimed cannot be established because of lack of vouchers is 

also without any good basis. The same also is set aside, as 

the AO himself has accepted the sale value disclosed by the 

assessee. I, therefore, do not find any factual or legal 

justification in rejecting the book results and estimating 

income by applying higher profit rate than that was declared 

by the assessee. Accordingly, the profit rate declared at 3.11 

per cent by the assessee is directed to be applied on the 

declared sales of Rs. 8.33,25,882 as against modified rate 

applied by learned CIT(A). Thus, the grounds raised by 

Revenue in appeal stand dismissed and those raised by 

assessee stand allowed.” 

9.   S ince  there  was a  d i f f erence  of  op in ion between 

the learned Members of  the  Bench and Third  Member  was 
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nominated by  the  Hon 'b le  Pres ident  o f  the  Tr ibunal  under 

sect ion 255(4 )  o f  the  Act  and the  Third  member  agreed 

with  the  v iew taken by  the  learned Accountant  Member  in 

de le t ing  the  addi t ion by  apply ing  est imated GP rate of  5%, 

appl ied  by  the Assess ing  Of f icer  as  aga inst  3 .11%, 

declared by  the  assessee .   The learned Third  Member  has 

s tated that  the  purchases  made by  the  assessee  are  duly 

supported by  proper  vouchers  and are  regulated by  the 

Excise  Author i t ies  and payment o f  country  l iquor  is  made 

through Government  Warehouses  aga inst  payment  made to 

the Government on the  bas is  o f  the  auct ion conducted by 

the Government .    In  the  instant case also ,  the  purchases 

made by  the  assessee  are  duly  supported by  proper 

vouchers  and are  regulated by the  Exc ise  Author i t ies  and 

payment of  l iquor  is  made through Government  on the 

basis  o f  the  auct ion conducted by  the  Government .    In 

the  case  o f   Luxmi  Nar ian Ramswaroop Shivhare  (supra ) ,  

the  major i ty  v iew was that  as  regards  the  sale ,  the  nature 

o f  the  assessee ’s  business  was such that  i t  cannot 

mainta in  proper sale  bi l l s .    In this  case  a lso,  the  nature 

o f  assessee ’s  bus iness  is  such that  i t  cannot mainta in  

proper  sa le  bi l ls .   In  the  case  of   Luxmi  Narian 

Ramswaroop Shivhare  (supra) ,  the  major i ty  v iew was that  

the prof i t  var ies f rom area to  area  and the  b id  money and 

smal l  var iat ion o f  the pro f i t  cannot be  ruled out.    

10.   In  v iew of  the  above  d iscuss ion,  we do not  see 

any ground for  re ject ing  the  book results .    There fore,   the 
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declared results  are  to  be  accepted and est imation o f  

income by apply ing  the  net  prof i t  rate  of  8% was not  

proper .  Accord ing ly ,  we de le te  the  addit ion of  

Rs .12,81,872/- made by  the  Assess ing  Of f icer  and 

conf irmed by the  learned CIT (Appeals ) .  

11.   The appeal  o f  the  assessee  is  a l lowed.  

ITA No.225/Chd/2013 :  

12.   In  th is  appeal ,  the  assessee  has  raised the 

fo l lowing grounds :  

“1. That    the Ld.  CIT (A)    is      not      justified  in  

not providing the proper opportunity of hearing which 

is against the natural justice. 

2. That the Ld. CIT (A)   is not justified in upholding the 

rejection of books and  the application of provisions 

of section 145 (3) of the I. T. Act. 

3. a) That the Ld. CIT (A) is not justified in upholding 

the application of net profit rate @ 8% on gross sales. 

 b) That without   prejudice to above, the appellant 

disputes the quantum of net profit rate & additions.” 

13.   During  the  year under  cons iderat ion,  the 

assessee  had dec lared gross  rece ipts  o f  Rs.6,17,34,456/- 

and the  Assess ing  Of f icer  despite  re ject ing  the books o f  

account,  accepted the  sa les  declared by  the  assessee  and 

had appl ied  the  net  pro f i t  rate  o f  8% on the  dec lared 

sa les.    Consequent ly ,  the  Assess ing Of f icer  made the 
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addi t ion of  Rs.24,70,797/-,  as against  the  net  prof i t  

shown by the  assessee from the  business at  

Rs .24,67,959/- .    The Assess ing  Of f icer  re jected the  book 

results  on s imi lar  grounds as  that  those in  assessment 

year  2008-09 and the  learned CIT (Appeals )  upheld  the 

order of  the  Assessing  Of f icer  fo l lowing h is  own order 

passed in  assessee ’s  own case  for  assessment  year  2008-

09.    I t  is  admitted by  the  learned representat ives  of  both 

the part ies that  the facts of  the  present year  are s imi lar  to  

that  o f  assessment  year  2008-09 and r ival  content ions  are 

a lso  same.    In  that  v iew of  the  matter ,  the  f ind ings  g iven 

by  us  in  ITA No.877/Chd/2012 shal l  a lso  apply  to  th is  

appeal  with equal  force .    For  the  detai led reasons g iven 

therein,  we a l low the  appeal  o f  the  assessee  and delete  the 

impugned addit ion o f  Rs .24,70,797/- .  

14.   The appeal  o f  the  assessee in  ITA 

No.225/Chd/2013 is  a l lowed.  

15.   In  the  result ,  both the  appeals  o f  the  assessees  

are a l lowed.  

Order  pronounced in  the  open court  on this  26                 

day  o f  November ,  2015.  

                 
                        
            Sd/-            Sd/- 

   (RANO JAIN)          (H.L.KARWA) 
   ACOUNTANT MEMBER          VICE PRESIDENT 

Dated :  26 th November, 2015 
*Rati* 
Copy to: The Appellant/The Respondent/The CIT(A)/The CIT/The DR.  

Assistant Registrar,  
ITAT, Chandigarh 
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