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O R D E R 
 

PER RANO JAIN, A.M. :  

     This  appeal  f i l ed  by  the  assessee is  d irected against  

the  order  of  l earned Commiss ioner  of  Income Tax (Appeals ) - I I ,  

Ludhiana dated 27.8 .2013 for  assessment  year 2006-07.  

2 .   Br ie f ly ,  the  facts  o f  the  case  are  that  the  assessee 

f i l ed  return o f  income for  the  re levant  assessment  year 

declar ing income of  Rs .11,95,283/-  on 31.10.2006.    Dur ing 

the assessment  proceedings,  the Assessing  Of f icer  noted that 

the assessee  had shown income under  the  head ‘short  term 

capi ta l  ga in ’  amount ing to  Rs .10,99,268/- and under  the  head 

‘Long Term Capital  Gain ’  amount ing to  Rs .20,133/-  on 
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account of  sale  and purchase o f  shares .    The Assess ing 

Of f icer  was of  the  v iew that  the  sale  and purchase  of  shares 

was regular  business  o f  the  assessee.    Therefore,  the  income 

f rom the  same was l iable  to  be assessed under  the  head 

‘ income from business  and pro fession ’  and not  under  the  head 

‘ short  term capi ta l  gain ’ .    When confronted,  the  assessee 

submit ted that  he  was not  a  t rader  in  shares  but  had made 

investments in  shares .    I t  was a lso submit ted that she had 

invested in only 83 scr ips  out  o f  which 33 scr ips had been 

purchased in  the ear l ier  year  thus implying that  the 

t ransact ions  of  sa les  and purchases  were  o f  smal l  quanti ty  

and smal l  amount.    The Assess ing  Of f icer  re ferr ing  to  the 

CBDT Instruct ion No.1827 dated 31.8.1989 and another 

Circular  No.4 of  2007 dated 15.6.2007 analyzed the var ious 

issues  and in  the  l ight  o f  fo l lowing f ind ings  he ld  the  prof i t  

f rom purchase and sale  o f  shares amounting  to 

Rs .11,189,401/- (Rs.10,99,268 +  Rs.20,133)  and taxed the 

same as business  income :  

i )  As  per  the  Assess ing  Of f icer ,  the  f requency of  

t ransact ions  is  very  h igh as  there  were 121 

t ransact ions  o f  purchases and sa les of  shares .  

i i )  The  assessee  had not  invested the  amount in  a few 

selected d iv idend y ie ld ing  scr ips  and then kept  

ho ld ing them long wi th  a  v iew to  earn div idend 

income there from but  she  swi f t ly  purchasing and 

sel l ing  the shares .  

i i i )  During  the  year the  assessee  has  earned a  meager 

d iv idend income o f  Rs .12,825/-  only .   There fore ,  the 

ob ject  cannot be held to be to earn d iv idend income.  

http://abcaus.in



 

 

3 

 

i v )  A f ter  analyz ing the  f igure  o f  opening and c los ing 

s tock o f  shares and the  average  holding  o f  shares ,  

the  Assessing  Of f icer  he ld  that  the  assessee  is 

ho ld ing  a  share  on an average  for  four  months only.   

Therefore,  she cannot be  sa id to  have made 

investment  for  earning d iv idend but  is  certa inly 

do ing business o f  trad ing in  shares  because 

d iv idends are not  declared every  thi rd month.  

v )  I t  was the  duty o f  the assessee  to  prove  that  her 

intent ion was to  earn div idend,  which she had not  

proved.  

v i )  The  assessee  has  spent  a  lot  o f  t ime,  energy and 

appl icat ion o f  mind in  s tudying  the  possible  ups and 

downs in  large  number of  scr ips.  

v i i )  The  assessee  has  deal t  in  purchase  and sa le  o f  

shares  throughout  the  year.   Therefore,  i t  i s  a 

regular  business act iv i ty  o f  the assessee.  

v i i i )  I f  the  shares were  not  held as  stock- in- trade but  as 

an investment ,  then they  could  not  be  va lued at  cost  

or  real izab le  value,  whichever  is  lower  as  done by 

the assessee .  

3 .   Before  the  learned CIT (Appeals ) ,  the  assessee 

submit ted that  she  had made investment  in  shares  and 

mutual  funds from t ime to  t ime with c lear intent ion of  

t reat ing  the  same as investment.     The  intent  is  c lear ly  

mani fest  in  the  ba lance  sheet  o f  the  assessee  where  annexure 

appended and forming part  o f  the  same show that   the 

investment  in shares has been held as  investment  for  many 

years.    The assessee  had earned substant ia l  d iv idend on 

these  investments  during  the  year.    I t  was further  submitted 
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that  the  prof i ts  on investment  cannot  be  the  cr i ter ia  for 

assess ing i t  as  business  income.   She also  po inted out  that  in 

the  ear l i er  assessment  years ,  she  has  invested in  mutual 

funds and shares  and the  same had been accepted as 

investment  by  the  Department .   Therefore,  there  is  no  reason 

to  depart  f rom ear l ier  f ind ing.   Moreover ,  a  to ta l  o f  117 

t ransact ions  made dur ing the whole year  are  very  neg l ig ible 

when compared to  bi l l ions  of  t ransact ions  done on the  stock 

exchange every  day.    Rely ing  on a  number  o f  judgments  o f  

var ious High Courts  and d i f ferent  Benches  o f  the  Tr ibunal ,  i t  

was prayed before  the  learned CIT (Appeals )  that  the 

t ransact ions  o f  sale  and purchase  may be  treated as 

investment .    

4 .   The learned CIT (Appeals )  d id not  f ind h imse l f  in 

agreement wi th  the submissions o f  the assessee .    His  v iew 

was that  the  content ion of  the  assessee  that  the  sa le  and 

purchase  was of  smal l  quant i ty  o f  same amount  is  factual ly 

incorrect .    There  were 121 transact ions of  sales  and a lmost 

equal  transact ions  o f  purchases.    Further,  the total  amount 

o f  sa les  was Rs.73.47 lacs  and total  amount  of  purchase  was 

Rs.95.08 lacs.   Therefore,  the  t ransact ions  per taining to  sales 

and purchases  were  ne i ther  o f  smal l  quant i ty ,  nor  of  small  

amount .    I t  was further observed that  the  assessee had not  

been able  to  controver t  any of  the  facts  analyzed by  the 

Assess ing  Of f icer ,  nor  she  has been able  to  controvert  the 

reasons g iven by  the Assess ing Of f icer  towards h is  dec is ion.    

In  th is  v iew,  he upheld  the  act ion of  the  Assess ing Of f icer  in 
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hold ing  that  the shares  were  he ld  by  the  assessee  as  s tock- in-

t rade  and she was carry ing  out  the  bus iness o f   sa le  and 

purchase  o f  shares.  

5 .   Aggr ieved by  th is  order  o f  the  learned CIT (Appeals ) ,  

the assessee  has  come up in  appeal  before  us  ra is ing  as  many 

as  s ix  grounds of  appeal .     

6 .   The learned counsel  for  the  assessee  at  the  t ime of 

hear ing be fore us argued that  the assessee has made 

investment  in  shares  and mutual  funds from t ime to  t ime with 

c lear intent ion o f  treat ing  the  same as investment.   The 

assessee  is  in the  bus iness  o f  manufactur ing and trad ing  o f  

knit ted c loth under the  name o f  M/s YSR Enterpr ises of  which 

the assessee  is  a  propr ie tor  s ince the incept ion  o f  the 

business .    I t  was brought  to  our  not ice  that  the  speculat ive/ 

der ivat ive  t ransact ions done were  considered under  bus iness 

income by the  assessee.    Only  the  transact ion done with  pure 

intent ion of  investment,  which ranged f rom couple of  days to 

couple  o f  months to  even couple o f  years,  to  earn div idend and 

short  term and long term apprec iat ion are  t reated as 

investments  by  the  assessee .    The chart  g iv ing  us  bi furcat ion 

o f  a l l  t ransact ions  per ta in ing to sales  and purchases result ing 

in  pro f i t  or  loss  on the  basis  of  per iod of  holding was 

submit ted be fore  us.    On the  bas is  of  that ,  i t  was submitted 

that  total  number  o f  117 transact ions were  made dur ing  the 

whole year .    I t  was argued that  the  amount  of  d iv idend 

rece ived dur ing the  year  cannot  be  one o f  the  cr i ter ia  for  

conc luding that  the  intent ion o f  the  assessee is  to  make 
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investment  or  to  do  business.    Dur ing  the  year,  only 

t ransact ions  in  83 scr ips  were  made,  out  o f  which 33 scr ips 

were  bought in  the ear l ier  years .    There fore ,  on ly  50 scr ips 

were  bought  dur ing  the  re levant  assessment  year.    Physica l  

de l ivery  o f  a l l  the  shares has  taken p lace  and due securi t ies  

t ransact ion taxes  have  been pa id  which is  one  of  the indicator  

to  d i f ferent iate  the  t ransact ion from the business  transact ion.    

Re l iance  was p laced on a  number o f  judgments  o f  var ious High 

Courts  and Benches  of  the  Tr ibunal .    I t  was also  brought  to  

our  not ice  that  the  assessee  has  been t reat ing  the  

t ransact ions  re lat ing  to  sale  and purchase  o f  shares  as 

investment  in  the  last  many years and no dispute is  ar is ing 

with  the  Department  on this  issue.   In  v iew of  these 

submissions,  i t  was prayed that  the  t ransact ions  of  sale  and 

purchase  o f  shares be  he ld  to  be  re lat ing  to investment and 

not  for  the purpose of  any bus iness income.  

7 .   The learned D.R.  re l ied upon on the  orders of  the 

Assess ing Of f icer  as we l l  as of  the  learned CIT (Appeals ) .  

8 .   We have  heard the  learned representat ives  of  both 

the part ies,  perused the  f indings  of  the  authori t ies  below and 

cons idered the  mater ia l  ava i lable  on record.    For ho ld ing a 

t ransact ion re lat ing  to  sale  and purchase of  shares  to  be 

re lat ing  to  bus iness  or  that  o f  investment,  the  most  important 

cr i ter ia  is  to  see  the  intent ion o f  the  assessee  whi le  making 

these transact ions.   A number  of  judic ia l  pronouncements 

have  been c i ted  at  every  s tage  o f  proceedings  by  the  Assessing 

Of f icer ,  by  the  learned CIT (Appeals )  and also  by  the  learned 
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counse l  for  the assessee  before us .   However ,  we see that  to 

decide  the  issue in quest ion,  the  facts of  each case  are  to be  

cons idered independent ly .   The cases  are  there  on both the 

s ides.   However,  these  cases  decided by  the  authori t i es  g ive 

us  certain  guidel ines  on the  basis  o f  which the  issue has  to  be 

decided.    However ,  the  crux o f  the  matter  is  a lways  the 

intent ion of  the assessee which we have  to f igure out on the 

facts and c ircumstances of  each case.   Even the  CBDT 

Circular  re l ied upon by the Assess ing Of f icer  has just  g iven 

the  authori t i es  certain  parameters  on the  basis  o f  which the 

intent ion of  the  assessee  has  to be  made out.    

9 .   The undisputed facts  o f  the  case  are  that  the 

assessee  is  in the  bus iness  o f  manufactur ing and trad ing  o f  

knit ted c loths  under  the  name o f  M/s YSR Enterpr ises  as a 

proprietor .   I t  is  a lso  not  in  doubt  that  dur ing  the  year  under 

cons iderat ion,  the  assessee  was involved in  the  t ransact ion of  

sa le  and purchase of  shares  also.   From the  perusal  o f  the 

ba lance sheet  and the  audit  reports  f i l ed  before us,  i t  is  seen 

that  the  assessee  is  maintaining separate  set  o f  books for  her 

business  of  knit ted  c loths .   The t ransact ion entered into  by 

the assessee  with  respect  to  der ivat ive  and commodity have 

a lso  been treated by  her  as  her  business  act iv i t ies.    Only the 

t ransact ions  re lat ing  to  sale  and purchase  o f  shares  on 

de l ivery  basis  are  t reated as investment  by the  assessee .    

From the  perusal  o f  page  23 of  the  Paper  Book,  i t  is  seen that  

the trad ing  account  on account  of  long term and short  term 

sa le  and purchase  o f  share have  been maintained separate ly 
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whi le  that  re lat ing to  commodity  and der ivat ive  have been 

mainta ined separate ly .    The income/loss  of  trad ing on 

commodity and der ivat ive  have  been added in  the  Pro f i t  & 

Loss  Account  re lat ing  to  bus iness  and income from trading  o f  

long term and short  term shares  is  treated as  capi ta l  gain  in 

computat ion o f  income.    I t  is  a  t r i te  law by now that  the 

assessee  can maintain  two port fo l ios ,  one  for  regular  bus iness 

and other  for  sale  and purchase o f  shares  as  has  been held  by 

the Hon'ble  Bombay High Court  in  the  case  o f   CIT Vs .  Gopal  

Prohit  (2011)  336 ITR 257 ( the SLP f i l ed  by  the  Department 

having  been d ismissed by  the  Hon 'b le  Supreme Court ) .    I t  is  

a lso  undisputed that  the  assessee  has  earned an amount  of  

Rs .12,824/-  as  d iv idend dur ing the  year.    On the  bas is  of  

these  undisputed facts ,  now we proceed to  analyze  the  issues 

raised by  the  Assess ing Of f icer  to  determine whether  the 

assessee  was engaged in  the  bus iness  of  sale  and purchase  o f  

shares  or  investment :  

 i )  As  per  the  Assessing  Of f icer ,  there  were  very  h igh 

f requent  t ransact ions  o f  sale  and purchase o f  

shares .   I t  was brought  to  our not ice  through the 

he lp  of  chart  f i led  by  the  assessee  that  in  total  117 

t ransact ions  were  entered into dur ing the  year in  83 

number  of  scr ips .    Out  of  these 83 scr ips ,  33 scr ips 

were  bought  during the  ear l i er  years  whi le  50 scr ips 

were bought during the re levant  assessment  year.  

 i i )  On the  issue of  swi f t  purchase  and sale  o f  shares ,  i t  

was brought to  our not ice  aga in wi th  the he lp  of  the 

chart  that  the  transact ions  were  entered into  wi th in 

a  span of  one  day to  more  than seven hundred days .   

There  was only one t ransact ion which was entered 
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into  within  a  span o f  one  day.    There  were  only  28 

t ransact ions  which were  done with  the  span of  15 

days  and there  were  around 50 t ransact ions  which 

were  he ld  within  a  span o f  more  than 180 days.   

There was no intra-day t ransact ion.  

 i i i )  As  per  the  Assess ing Of f icer ,  the  assessee has 

rece ived only  an amount  o f  Rs.12,825/- as div idend 

during  the  year.    As  per  our understanding,  the 

amount  o f  d iv idend rece ived dur ing  the  year  cannot  

be  the  one o f  the  cr i ter ia  for  deciding the issue.  

 i v )  As  regards the  analysis  o f  the  Assessing  Of f icer  that  

the assessee  is  holding  a  share  for  four  months 

only .   This  analysis  made by  the  Assess ing  Of f icer  is  

not  re levant  and a lso  not  appropriate  to  decide  the 

issue conc luding that  no company declare  d iv idend 

every three months is  a  very we ird  conclus ion drawn  

on an equal ly  we ird  analysis  made by  the  Assessing 

Of f icer .  

 v )  As  regards  the  intent ion o f  the assessee ,  i t  has  to  be 

come out  from the  facts  and c i rcumstances  of  the 

case  and no d irect  ev idence as  such,  can be  g iven by 

the assessee .  

 v i )  As  regards  large  number  of  scr ips,  i t  has  al ready 

been stated in  po int  No. ( i )  above  that  there  were 

only  83 scr ips ,  out  of  33 were f rom the ear l i er  years.  

 v i i )  Making purchase  and sale  throughout  the  year does  

not  make an act iv i ty  a business act iv i ty .    As a  wise 

investor  assessee  can make purchase and sale  o f  

shares  throughout  the  year.  

 v i i i )  As  regards  the  t reatment of  shares  in  the  books o f  

account,  the  f ind ing  o f  the  Assessing  Of f icer  that  

the  shares  have  been shown at  cost  or  real izable 

va lue in  the  books o f  account is  factual ly  incorrect .  
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10.   In  v iew o f  the  above facts,  we are  unable  to  f ind 

ourselves  in  agreement  with  the  f ind ings  of  the  Assessing 

Of f icer  as  wel l  as  that  o f  the  learned CIT (Appeals )  that  the 

intent ion of  the  assessee was to  earn prof i ts  f rom the  

t ransact ions  o f  sa le  and purchase  o f  shares .    Apart  f rom the 

above  facts ,  i t  i s  a lso  seen that  the  Assess ing  Of f icer  has 

observed in  h is  order  that  the assessee  has  used borrowed 

funds for  the  purpose of  making these  investments.   However,  

during  the  course  o f  hear ing,  as  shown to  us  by  the  learned 

counse l  for  the  assessee  with the  he lp  o f  the  balance sheet  o f  

the  assessee  f i l ed  in  the  Paper  Book,  the  assessee  has  ut i l ized 

her  owned funds to  make investment  in  shares.   This  fact  a lso 

supports  the content ion of  the  assessee  that  these 

t ransact ions  re lat ing  to  purchase  and sa le  of  shares  are  for 

the purpose of  investment and not  for  the  purpose of  

business .   In  v iew of  the  above,  we hold  that  the  intent ion o f  

the assessee  in the  present case  in  engag ing hersel f  in  the 

t ransact ions  of  sa le  and purchase  of  shares was to  earn 

d iv idend income and not  to  earn bus iness income.  

11.   In the  resul t ,  the  appeal  o f  the assessee is  a l lowed.  

Order pronounced in  the  open court  on th is  15 t h       

day  o f  October,  2015.  

  
 
         Sd/-       Sd/- 

   (BHAVNESH SAINI)      (RANO JAIN)   
JUDICIAL MEMBER          ACOUNTANT MEMBER 

 
Dated : 15 th October, 2015 
*Rati* 
Copy to: The Appellant/The Respondent/The CIT(A)/The CIT/The DR.  

Assistant Registrar,  
ITAT, Chandigarh 
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