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Del ay condoned.

Leave granted.

A short question which arises for determnation in
this batch of civil appeals is: whet her om ssion
[del etion] of the second proviso to Section 43-B of the
Incone Tax Act, 1961, by the Finance Act, 2003, operated
with effect from 1st April, 2004, or whether it operated
retrospectively with effect from1st April, 19887

Prior to Finance Act, 2003, the second proviso to
Section 43-B of the Inconme Tax Act, 1961 [for short, “the
Act”] restricted the deduction in respect of any sum
payabl e by an enpl oyer by way of contribution to provident
fund/ superannuati on fund or any other fund for the welfare
of enployees, unless it stood paid within the specified
due date. According to the second proviso, the paynent
made by the enployer towards contribution to provident
fund or any other welfare fund was all owabl e as deducti on,
if paid before the date for filing the Return of incone
and necessary evidence of such paynent was enclosed with
the Return of incone. In other words, if contribution
stood paid after the date for filing of the Return, it
stood disallowed. This resulted in great hardship to the
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enpl oyers. They represented to the Governnment about their
hardshi p and, consequently, pursuant to the Report of the
Kel kar Commttee, the Governnent introduced Finance Act,
2003, by which the second proviso stood deleted wth
effect from 1st April, 2004, and certain changes were also
made in the first proviso by which uniformty was brought
about between paynent of fees, taxes, cess, etc., on one
hand and contribution nade to Enpl oyees' Provident Fund
etc., on the other.

According to the Departnent, the omssion of the
second provi so gi vi ng relief to the assessee( s)
[empl oyer(s)] operated only with effect from 1st April,
2004, whereas, according to the assessee(s)-enployer(s),
the said Finance Act, 2003, to the extent indicated above,
oper at ed with ef f ect from 1st April, 1988
[retrospectively].

The lead matter in this batch of civil appeals is
Conmi ssioner of Incone Tax vs. Ms. Alom Extrusions

Limted [civil appeal arising out of S. L.P. (C No.23851
of 2007].

Prior to the amendnent of Section 43-B of the Act,
vi de Finance Act, 2003, the two provisos to Section 43-B
of the Act read as under:

“Provided that nothing contained in this
section shall apply in relation to any sum
referred to in clause (a) or clause (c) or
clause (d) or clause (e) or clause (f), which
is actually paid by the assessee on or before
the due date applicable in his <case for
furnishing the return of inconme under sub-
section (1) of section 139 in respect of the
previous year in which the liability to pay
such sum was incurred as aforesaid and the
evi dence of such paynent is furnished by the
assessee along with such return.
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Provided further that no deduction
shall, in respect of any sum referred to in
clause (b), be allowed unless such sum has
actually been paid in cash or by issue of a
cheque or draft or by any other node on or
before the due date as defined in the
Expl anati on below clause (va) of sub-section
(1) of section 36, and where such paynent has
been made otherwi se than in cash, the sum has
been realized within fifteen days from the due
date.”

By Fi nance Act, 2003, the second proviso to Section
43-B of the Act not only got deleted but the said Finance
Act, 2003, also anended the first proviso with effect from
Assessnent Year 2004-2005. W quote hereinbel ow the first
proviso to Section 43-B of the Act after its anendnent by
Fi nance Act, 2003, which reads as under

“Provided that nothing contained in this
section shall apply in relation to any sum
which is actually paid by the assessee on or
before the due date applicable in his case for
furnishing the return of income under sub-
section (1) of section 139 in respect of the
previous year in which the liability to pay
such sum was incurred as aforesaid and the
evi dence of such paynent is furnished by the
assessee along with such return.”

To answer the above controversy, we need to
understand the Scheme of the Inconme Tax Act, 1961, as it
existed prior to 1st April, 1984, and as it stood after 1st
April, 1984,

“I'nconme” has been defined under Section 2(24) of
the Act to include profits and gains. Under Section
2(24)(x), any sum received by the assessee from his
enpl oyees
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as contributions to provident fund/superannuation fund or
any fund set up under Enployees' State |Insurance Act,
1948, or any other fund for welfare of such enployees
constituted incone. This is the reason why every
assessee(s) [enployer(s)] was entitled to deduction even
prior to 1st April, 1984, on Merchantile System of
Accounting as a business expenditure by making provision
in his Books of Accounts in that regard. In other words,
if an assessee(s)-enployer(s) is naintaining his books on
Accrual System of Accounting, even after collecting the
contribution from his enployee(s) and even wthout
remtting the anmpbunt to the Regional Provident Fund
Commi ssioner [R P.F.C.], the assessee(s) would be entitled
to deduction as business expense by nerely making a
provision to that effect in his Books of Accounts. The
same situation arose prior to 1st April, 1984, in the
context of assessees collecting sales tax and other
indirect taxes from their respective custonmers and
cl ai m ng deduction only by making provision in their Books
wi thout actually remtting the anmount to the exchequer.
To curb this practice, Section 43-B was inserted wth
effect from 1st April, 1984, by which the Merchantile
System of Accounting wth regard to tax, duty and
contribution to welfare funds stood discontinued and,
under Section 43-B, it becanme mandatory for the
assessee(s) to account for the afore-stated itens not on
Merchantile basis but on cash basis. This situation
conti nued between 1st April, 1984, and 1st April, 1988, when
the Parliament anmended Section 43-B and inserted first
proviso to Section 43-B. By this first proviso, it was,
...6/-
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inter alia, laid down, in the context of any sum payable
by the assessee(s) by way of tax, duty, cess or fee, that
if an assessee(s) pays such tax, duty, cess or fee even
after the closing of the accounting year but before the
date of filing of the Return of incone under Section
139(1) of the Act, the assessee(s) would be entitled to
deduction under Section 43-B on actual paynent basis and
such deduction would be admissible for the accounting
year. This proviso, however, did not apply to the
contribution nmade by the assessee(s) to the | abour welfare
f unds. To this effect, first proviso stood introduced

with effect from 1st April, 1988.
Vi de Finance Act, 1988, the second proviso canme to

be inserted. It reads as fol |l ows:

“Provided further that no deduction shall, in
respect of any sumreferred to in clause (b),
be allowed unless such sum has actually been
paid during the previous year on or before the
due date as defined in the Explanation bel ow
cl ause (va) of sub-section (1) of section 36.”

At this stage, we also quote hereinbelow the
Expl anation below clause (va) of sub-section (1) of
Section 36:

“Explanation.-- For the purposes of this
clause, "due date' neans the date by which

the assessee is required as an enployer to
credit an enployee's contribution to the

enpl oyee's account in the relevant fund under

any Act, rule, order or notification issued

t hereunder or under any standing order
award, contract of service or otherw se.”
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However, the second proviso stood further anmended
vi de Finance Act, 1989, with effect from 1st April, 1989
whi ch reads as under:

“Provided further that no deduction shall, in
respect of any sumreferred to in clause (b),
be allowed unless such sum has actually been
paid in cash or by issue of a cheque or draft
or by any other node on or before the due
date as defined in the Explanation below
cl ause (va) of sub-section (1) of section 36,
and where such paynent has been nade
otherwise than in cash, the sum has been
realised within fifteen days from the due
date.”

On reading the above provisions, it becones clear
that the assessee(s)-enployer(s) would be entitled to
deduction only if the contribution stands credited on or
before the due date given in the Provident Fund Act.
However, the second proviso once again created further
difficulties. In many of the Conpanies, financial year
ended on 31st March, which did not coincide with the
accounting period of RP.F.C. For exanple, in many cases,
the time to nmake contribution to RP.F.C. ended after due
date for filing of Returns. Therefore, the industry once
again nade representation to the Mnistry of Finance and,
taking cognizance of this difficulty, the Parlianent
inserted one nore anendnent vide Finance Act, 2003, which,
as stated above, canme into force wth effect from 1st
April, 2004. In other words, after 1st April, 2004, two
changes were nmade, nanely, del etion of the second
proviso and further amendnent in the first proviso, quoted
above. By the Finance Act, 2003, the anendnent nmade in
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the first proviso equated in terns of the benefit of
deduction of tax, duty, cess and fee on the one hand with
contributions to Enployees' Provident Fund, superannuation
fund and other welfare funds on the other. However, the
Fi nance Act, 2003, bringing about this wuniformty cane
into force with effect from 1st April, 2004. Ther ef or e,
the argunent of the assessee(s) is that the Finance Act,
2003, was curative in nature, it was not amendatory and

therefore, it applied retrospectively from 1st April, 1988,
whereas the argunent of the Departnent was that Finance
Act, 2003, was anendatory and it applied prospectively,
particularly when the Parlianment had expressly nade the
Fi nance Act, 2003, applicable only with effect from 1st
April, 2004. It was also argued on behalf of the
Department that even between 1st April, 1988, and 1st April

2004, Parlianment had nmintained a clear dichotony between
paynent of tax, duty, cess or fee on one hand and paynent
of contributions to the welfare funds on the other.
According to the Departnent, that dichotony continued upto

1st  April, 2004, hence, looking to this aspect, the
Par|liament consciously kept that dichotony alive upto 1st
April, 2004, by neking Finance Act, 2003, cone into force
only with effect from 1st April, 2004. Hence, according to

the Departnment, Finance Act, 2003 should be read as
anendatory and not as curative [retrospective] with effect
from1st April, 1988.

W find no nmerit in these civil appeals filed by
the Departnment for the following reasons: firstly, as
stated above, Section 43-B [main section], which stood
inserted by Finance Act, 1983, with effect from 1st April
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1984, expressly conmmences with a non-obstante clause, the
underlying object being to disallow deductions clained
nmerely by making a Book entry based on Merchantile System
of Accounti ng. At the same tinme, Section 43-B [main
section] nmade it mandatory for the Departnent to grant
deduction in conputing the inconme under Section 28 in the
year in which tax, duty, cess, etc., is actually paid.
However, Parlianment took cognizance of the fact that
accounting year of a conpany did not always tally with the
due dates under the Provident Fund Act, Muni ci pal
Corporation Act [octroi] and other Tax |aws. Therefore
by way of first proviso, an incentive/relaxation was
sought to be given in respect of tax, duty, cess or fee by
explicitly stating that if such tax, duty, cess or fee is
paid before the date of filing of the Return under the
Incone Tax Act [due date], the assessee(s) then would be
entitled to deduction. However, this relaxation/incentive
was restricted only to tax, duty, cess and fee. It did
not apply to contributions to |abour welfare funds. The
reason appears to be that the enployer(s) should not sit
on the collected contributions and deprive the worknen of
the rightful benefits under Social Wlfare |egislations by
del aying paynent of contributions to the welfare funds.
However, as stated above, the second proviso resulted in
i npl ementation  probl ens, which have been nentioned
her ei nabove, and which resulted in the enactnment of
Fi nance Act, 2003, deleting the second proviso and
bringing about uniformty in the first proviso by equating
tax, duty, cess and fee wth contributions to welfare
funds. Once this uniformty is brought about in the first
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proviso, then, in our view, the Finance Act, 2003, which
is made applicable by the Parlianment only with effect from
1st April, 2004, would becone curative in nature, hence, it
woul d apply retrospectively with effect from 1st April,
1988. Secondly, it may be noted that, in the case of
Allied Motors (P) Limted vs. Conm ssioner of |ncone Tax,
reported in [1997] 224 |1.T.R 677, the Schene of Section
43-B of the Act canme to be exam ned. In that case, the

guestion which arose for determ nation was, whether sales
tax collected by the assessee and paid after the end of
the relevant previous year but wthin the tinme allowed
under the relevant Sales Tax |aw should be disallowed
under Section 43-B of the Act while conputing the business
incone of the previous vyear? That was a case which
related to Assessnment Year 1984-1985. The rel evant
accounting period ended on June 30, 1983. The Incone Tax
Oficer disallowed the deduction clained by the assessee
which was on account of sales tax <collected by the
assessee for the last quarter of the relevant accounting
year. The deduction was disallowed under Section 43-B
which, as stated above, was inserted with effect from 1st
April, 1984. It is also relevant to note that the first
proviso which canme into force with effect from 1st April,
1988 was not on the statute book when the assessnments were
made in the case of Allied Mtors (P) Limted (supra).

However, the assessee contended that even though the first
proviso cane to be inserted with effect from 1st April,
1988, it was entitled to the benefit of that proviso
because it operated retrospectively from 1st April, 1984,
when Section 43-B stood inserted. This is how the
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guestion of retrospectivity arose in Alied Mtors (P)

Limted (supra). This Court, in Allied Mdtors (P) Linmted

(supra) held that when a proviso is inserted to renedy
uni nt ended consequences and to nake the section workabl e,
a proviso which supplies an obvious omssion in the
section and which proviso is required to be read into the
section to give the section a reasonable interpretation,
it could be read retrospective in operation, particularly
to give effect to the section as a whole. Accordi ngly,
this Court, in Alied Mtors (P) Limted (supra), held
that the first proviso was curative in nature, hence,

retrospective in operation with effect from 1st April

1988. It is inportant to note once again that, by Finance
Act, 2003, not only the second proviso is deleted but even
the first proviso is sought to be anmended by bringing
about an uniformty in tax, duty, cess and fee on the one
hand vis-a-vis contributions to welfare funds of
enpl oyee(s) on the other. This is one nore reason why we
hold that the Finance Act, 2003, is retrospective in
oper ati on. Mor eover, the judgenent in Allied Mtors (P)

Limted (supra) is delivered by a Bench of three |earned
Judges, which is binding on us. Accordingly, we hold that

Finance Act, 2003, wll operate retrospectively wth
effect from 1st April, 1988 [when the first proviso stood
i nserted]. Lastly, we may point out the hardship and the

invidious discrimnation which would be caused to the
assessee(s) if the contention of the Departnent is to be
accepted that Finance Act, 2003, to the above extent,
oper ated prospectively. Take an exanple — in the present
case, the respondents have deposited the contributions
with the RP.F.C. after 31st March [end of accounting year]
... 12/ -
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but before filing of the Returns under the Incone Tax Act
and the date of paynent falls after the due date under the
Enpl oyees' Provident Fund Act, they wll be denied
deduction for all tines. In view of the second proviso
whi ch stood on the statute book at the relevant tine, each
of such assessee(s) would not be entitled to deduction
under Section 43-B of the Act for all tines. They woul d
| ose the benefit of deduction even in the year of account
in which they pay the contributions to the welfare funds,
whereas a defaulter, who fails to pay the contribution to
the welfare fund right upto 1st April, 2004, and who pays
the contribution after 1st April, 2004, would get the
benefit of deduction under Section 43-B of the Act. In
our view, therefore, Finance Act, 2003, to the extent

i ndicated above, should be read as retrospective. It
woul d, therefore, operate from 1st April, 1988, when the
first proviso was introduced. It is true that the

Parliament has explicitly stated that Finance Act, 2003
will operate wth effect from 1st April, 2004. However ,
the matter before ~us involves the principle of
construction to be placed on the provisions of Finance
Act, 2003.

Before concluding, we extract hereinbelow the
rel evant observations of +this Court in the case of
Conmi ssioner of Inconme Tax, Bangalore vs. J.H Gotla,
reported in [1985] 156 |.T.R 323, which reads as under:

“We should find out the intention from the
| anguage used by the Legislature and if
strict literal construction l|eads to an
absurd result, i.e., aresult not intended to
be subserved by the object of the legislation
found in the nmanner indicated before, then if
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anot her construction is possible apart from

strict literal construction, then that
construction should be preferred to the
strict literal construction. Though equity

and taxation are often strangers, attenpts
should be nmde that these do not remain
always so and if a construction results in
equity rather than in injustice, then such
construction should be preferred to the
l[iteral construction.”
For the afore-stated reasons, we hold that Finance
Act, 2003, to the extent indicated above, is curative in
nature, hence, it is retrospective and it would operate
with effect from 1st April, 1988 [when the first proviso
came to be inserted]. For the above reasons, we find no
merit in this batch of civil appeals filed by the
Department which are hereby dism ssed with no order as to

costs.

Gvil eal No.7755/2009 S L.P. (€ No.20581/2008 and
CGvil Appeal No.7757/2009 @S.L.P. (C) No.18380/2009:

Leave granted.
In view of our judgenent in the case of

Comm ssi oner _ of | ncome Tax VSs. M s. Al om Extrusions

Limted [civil appeal arising out of S L.P. (C No.23851
of 2007], we set aside the inpugned judgenent and order of
the Bonbay H gh Court and allow these civil appeals filed
by the assessees with no order as to costs.

[H. L. DATTU|
New Del hi |,
November 25, 20009.



