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JUDGEMENT

In this petition under Article 226 of t he

Constitution, the petitioner (hereinafter referred to as
“"the petitioner" or "the Conpany") has challenged the
notice dated 20.6.2002 (Annexure "E') issued by the
Assi stant Comm ssi oner of Incone-tax, Crcle-1(1), Surat
under Section 148 of t he I ncome-tax Act, 1961
(hereinafter referred to as "the Act") for re-opening the
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assessment for the year 1996-97 on the ground that the
officer had reason to believe that the petitioner's
i ncome chargeable to tax for the assessnent year 1996-97
had escaped assessnment within the meaning of Section 147
of the Act. The notice was issued after obtaining the
necessary sati sfaction of t he Conmi ssi oner of
I ncome-tax-1, Surat.

2. Initially, a Division Bench of this Court issued
notice on 20.12.2002 and granted ad-interimstay that no
final assessnment shall be made. The petition cane to be
admtted by another Division Bench on 24.3.2003 and
status-quo was ordered to be naintained till further
orders in respect of the inmpugned notice. When t he
petition was heard for final hearing before the third
Di vi sion Bench (Coram Hon'ble M Justice DH Waghel a and
Hon'ble M Justice DA Mehta), there was a difference of
opi ni on.

3. Hon"ble M Justice DH Waghel a took the view that

in view of the decision of the Suprene Court in GKN
Driveshafts (lndia) Ltd. VS. | TG, 259 ITR 19
(hereinafter referred to as "the GKN case"), the
petitioner had an equally efficacious alternative renedy.
The petitioner having filed return and having sought
reasons for issuing the notice and the reasons having
been supplied to the petitioner, the petitioner may file
objections to issuance of notice and the Assessing
Oficer is bound to di spose of the assessee's objections
by passing a speaking order dealing with the prelimnary
objections. |If such order of the Assessing Oficer on
prelimnary objections is adverse to the petitioner, the
petitioner may chall enge such decision, but the petition
was not required to be entertained at this stage when the
petitioner has already been hal f-way through the process
by filing its return in response to the notice under
Section 148 read with Section 147. After recording the
aforesaid conclusion and deciding to rel egate t he
petitioner to the original proceedings of re-assessnent,
the said | earned Judge did not enter into any further
di scussi on of the rival submissions regarding the
petitioner's objections to the inmpugned notice lest it
should influence the decision of the Assessing Oficer
but the said | earned Judge did negative the petitioner's
contention that there was nere change of opinion of the
Assessing Oficer with regard to t he depreci ati on
al l owance because the Assessing Oficer had not forned
any opinion with regard to the applicable rate of the
depreciation allowance in the assessnent order for the
rel evant assessnent year. The learned single Judge
relied on the decision of this Court in Praful Chunilal
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Patel vs. M Mkwana, 236 | TR 832, to the effect that in
cases where an error or mstake is detected, it can never
be said that there is a nere change of opinion

Hon' bl e M Justice Waghel a, therefore, was of the

view that the petition be disnmssed and Rule be
di scharged and interim relief be vacat ed with a
clarification that when the process of re-assessment is
re-started and prelimnary objections to the inpugned
notice are raised by the petitioner they shall be
consi dered and deci ded in accordance with law and after
affording to the petitioner sufficient opportunity of
bei ng heard.

4. But, Hon'ble M Justice DA Mehta took the view

that in the GKN case (supra) the Suprene Court did not
lay down the law that in no case the assessee can nove
this Court under Article 226 of the Constitution for
chal |l engi ng the re-assessnent notice. So what is stated
in the GKN case cannot be applied in each and every case
as that would virtually tantanount to this Court
abdi cati ng its duty cast upon the Court by the
Constitutional Bench of the Apex Court in Calcutta
Di scount Ltd. vs. [ITO (41 ITR 191). In each and every
case, the Court wll have to decide, whether it should
exercise the jurisdiction under Article 226 of the
Constitution and entertain a petition or not .
Thereafter, Hon'ble M Justice Mhta held that the
revenue was not able to prima-facie show that there was
any om ssion or failure on the part of the petitioner to
di scl ose fully or truly all relevant particulars
necessary for the assessnent of the assessnent year in
guestion and that this was a fit case requiring this
Court to exercise its jurisdiction under Article 226 of
the Constitution. Accordingly, Hon'ble M Justice Mehta
took the view that the inpugned notice under Section 148
of the Act be quashed and set aside and all the
consequential proceedings be also, as a corol |l ary,
guashed and set aside and thus the petition be all owed
and Rul e be nade absol ute.

5. In view of the above difference of opinion, the

sai d Di vi si on Bench passed order dated 3.10.2003
directing the matter to be placed before the |earned
Chi ef Justice for passing appropriate orders. The natter
i s thereupon assigned to ne.

6. The facts, relevant to the controversy before ne,
briefly stated, are as under: -

6.1 The petitioner is a public limted conpany. On
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30.11.1996, the petitioner filed its return of incone for
t he assessnment year 1996-97. The rel evant accounti ng
period is year ended on 31.3.1996. Along with the return
of incone, the petitioner had filed a statenent of
depreciation wherein depreciation @40%on the Witten
Down Val ue (WDV) of Rs. 8,50, 00,000/- had been clainmed on
conmer ci al vehi cl es. The petitioner had also clained
depreci ati on on comrercial vehicles worth Rs.22,22,540/
20% because the petitioner had purchased the said
commercial vehicles in the second half of the accounting
peri od. On 21.10.1998, the petitioner was served with a
letter by the Assessing Oficer <calling for various
details and at Sr. No.19, the said letter required -

"Details of vehicles on which depreciation at the
rate of 40%is clained."

The petitioner replied to the said letter on
22.2.1999. In relation to the aforesaid query, the
petitioner stated that the comrercial vehicles purchased
by the petitioner had been given on | ease and the | essee
had used the said comercial vehicles for the business of
running themon hire. The petitioner also invited the
attention of the Assessing Oficer to the fact that the
provi sions of Section 32 of the Act or the relevant Rul es
did not require that the owner of the comrercial vehicles
was bound to use the vehicles hinself for the business of
hire. In support of the aforesaid contention, the
petitioner placed reliance upon various decisions of the
Tri bunal , which have been referred to in the said reply.
On 24.3.1999, the Assessing Oficer passed the assessment
order under Section 143(3) of the Act and though vari ous
additions and disal |l owances were nmade, in relation to the
aforesaid item of depreciation no disallowance was nade.

6.20On 20.6.2002, the notice under Section 148 of the

Act cane to be issued. On 24.6.2002, the petitioner
cal l ed upon the Assessing Oficer to supply a copy of the
reasons recorded. On  20.8.2002, the Assessing Oficer

conmuni cated to the petitioner that there was no
statutory requirenent of providing a copy of the reasons
recorded before filing of the Return of |Incone and hence,
the petitioner was called upon to furnish the Return of
Income in response to the notice issued under Section 148
of the Act. Thereafter, it appears that the petitioner
filed the Return on 14.11.2002, returning the sane
i ncone. On 3.12.2002, the Assessing Oficer issued a
show cause notice fixing the hearing on 11.12.2002. In
the said show cause notice, it was stated that the
petitioner was a | easing conpany and the motor vehicles
had been wused for |leasing out and not for hiring and,
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t herefore, excess depreciation on commercial vehicles had
been allowed to the extent of Rs.1.70 crores because
according to the Assessing Oficer, the correct rate of
depreci ati on ought to have been 20% and not the higher
rate of 40% as clainmed and allowed while fram ng the
assessment under Section 143(3) of the Act.

Along with the affidavit-in-reply, the reasons
recorded by the respondent have been placed on record and
the rel evant portion thereof, reads as under: -

"3. On verification of the depreciation

statenent attached with the return of income, it
is noticed that depreciation of Rs.8.43 crores is
inclusive of depreciation of Rs.3.40 crores on
notor vehicles (comercial) clainmed at the rate
of 40% on WDV/Cost of Rs.8.50 crores. As per
Rule 5, the rate of depreciation on notor vehicle
in the second columm of the table in Appendix-I
are as under: -

Bl ock of Assets Depreciation
al | owance as per
per cent age of WDV

(1) (1A) Motor cars other than 20%
those used in a business

of running themon hire,

acquired or put to use on

or after the first day of

April, 1990.

(2)(ii) Mtor buses, notor lorries40%
and notor taxis used in a

busi ness of running them

on hire.

4. The assessee is a |leasing conpany. The

assessee conmpany has used the notor vehicles for
| ease and not for hiring. The assessee conpany
is, therefore, entitled for depreciation at the
normal rate of 20% on notor vehicles (conmercial)
and not at the higher rate of 40% as cl ai med and
all owed while finalizing the assessnent. Excess
depreciation on motor vehicles (conmercial) has
been allowed by Rs.1.70 crores while conputing
taxable income, which has escaped assessnent to
the extent.

5.1 have, therefore, reason to believe that
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incone to the extent of Rs.1.70 crores has
escaped assessment wi thin t he nmeani ng of
sub-clause (i) of explanation 2 inserted to
Section 147 of the 1.T. Act . The assessee
conpany has failed to furnish full and true
particul ars of income."

6.3 Wil e the Assistant Commi ssioner of |ncome-tax,
Crcle-1(1), Surat had earlier filed affidavit-in-reply
dated 19.2.2003 at the adm ssion stage, during pendency
of the petition before nme, additional affidavit-in-reply
dated 10.2.2004 has been filed by M NM Darji, Assistant
Conmi ssioner of Incone-tax, Circle-1(1), Surat stating
that the assessee is giving vehicles on hire purchase to
various persons all over the State of Gujarat and for
t hat purpose, the assessee is entering into the hire
purchase agreenent with the hirer. As per the ternms and
conditions of such agreenent, a vehicle shal | be
registered in the name of the hirer with an endorsemnent
of the assessee's nanme and further that the parties
nmutually agree that the hirer shall be entitled to clainm
any benefits by way of depreciation as also any other
eligible allowances with respect to the vehicles which
are available to the hirer under the |Incone-tax Act, 1961
as applicable fromtine to tinme. The deponent has also
produced a specinmen copy of the hire purchase agreenent
dated 12.2.1997 between the petitioner and M Arvind S
Thakker (hirer). The deponent has also produced a
photostat copy of the registration book dated 2.4.1997
showi ng "Shri Arvind Thakker" as the registered owner of
the vehicle in question with a note that the notor
vehicle is subject to a hire purchase agreenent with
Garden Fi nance Ltd. (the present petitioner). The
registration book is issued by RTO Bhuj (Kutch). The
deponent has accordingly subnitted that from the above
two docunents, it becones very clear that the hirer is
the owner of the vehicle and the hirer is entitled to
claim depreciation for the use of the said vehicle under
the I ncome-tax Act and, therefore, the assessee is not
entitled to claim depreciation for wuse of the said
vehi cl e which has been given to the hirer under the terns
and conditions of the hire purchase agreenent and the
assessee has wongly clained depreciation for the
concerned assessnment year and, therefore, the Assessing
Oficer has right to re-open the assessnent under the
provi sions of the Income-tax Act and the notice issued by
the Assessing Oficer to re-open the assessnent under
Sections 147 and 148 of the Act is legal and valid.

7. At the hearing of this petition, M JP Shah with
M  Mani sh J Shah, |earned counsel for the petitioner has
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subm tted as under: -

7.1The observations made by a Bench of two Hon'ble
Judges of the Supreme Court in the GKN case (supra) were
made in the facts of that particular case but the said
observations do not |lay down any inflexible rule nor do
they purport to curtail the jurisdiction of the High
Court under Article 226 of the Constitution as propounded
by the Constitution Bench of the Suprene Court in
Cal cutta Discount Co. Ltd. vs. ITO 41 ITR 191

Strong reliance has also been placed on the
decisions in CIT vs. Foramer France, 264 | TR 566, CESC

Ltd. wvs. Deputy CT (No.2) 263 |TR 402, Mhal axmi
Motors Ltd. vs. Deputy CIT, 265 ITR 53 (AP), Ol &
Nat ural Gas Corpn. Ltd. vs. Dy. dT, 133 Taxman 27,

Mohi nder Singh Malik vs. Chief CIT 183 CIR 237 (P & H),
and Ajanta Pharma vs. Asstt. CIT, 186 CIR 521 (Bom) in
support of the subm ssion that even after the CGKN case
(supra) the Suprenme Court and various H gh Courts have
continued to interfere with the re-assessnent notices in
writ jurisdiction.

7.2The CKN case was already relied wupon by the
revenue in their affidavit-in-reply at the adm ssion
stage and the sane was considered and still the Division
Bench thought it fit on 24.3.2003 to adnit the natter and
to continue the status-quo and, therefore, also the
petition nay not be thrown out on the ground of
alternative renmedy which was duly considered at the stage
of admi ssion of the petition

7.31n the previous assessnent year, the facts were
simlar and the assessee had given on |ease certain
conmercial vehicles and clai med 40% depreci ation thereon
as being used in business of running themon hire and the
sane was allowed. Moreover, a re-assessment notice was
already issued earlier in October 2001 in respect of
conmi ssion bad debt and interest which the Assessing
Oficer added which the Conmm ssioner of |ncone-tax
del eted and the revenue's appeal against the said order
is pending before the Tribunal. It is, therefore,
subm tted that another re-assessnment notice for the same
year is nothing but harassnent.

7.40n nmerits of the inpugned notice, it is submitted

that after the petitioner filed return for assessnent
year 1996-97 along with the statement of depreciation and
claimed depreciation at the rate of 40%on Witten Down
Value of Rs.8.50 crores and on the addition made during
the current assessnment year for pro-rata depreciation at
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the rate of 20% on vehicles purchased at the cost of
Rs. 22.22 | akhs, the Assessing Oficer had called for
various details by letter dated 21.10.1998 (Annexure "B")
including "details of vehicles on which depreciation at
the rate of 40%is clained'. In response to the said
letter, the petitioner had by its letter dated 22.2.1999
(Annexure "C') clarified that in the financial year
1994- 95 rel evant to assessment year 1995-96, the
petitioner had purchased and | eased conmercial vehicles
of the value of Rs.11.25 crores and in the financial year
1995-96 relevant to assessnent year 1996-97 the assessee
had purchased and | eased commerci al vehicles of the val ue
of Rs.22.22 | akhs, the assessee had clai med depreciation
at the rate of 40% on comrercial vehicles and on ot her
vehicles at the rate of 20% The assessee had
specifically stated as under: -

"We have purchased commercial vehicles and the

sai d vehicles were given on | ease. The |essee
has used the said comercial vehicles for the
busi ness of running themon hire. W also draw
your kind attention that, there is no requirenent
in Section 32 or in the rules thereunder that the
owner of the comercial vehicles shall use the
vehicle hinmself for the business of hire. W
rely on the foll ow ng deci sions: -

1. Shriram Transport Finance Co. Ltd. vs.
ACIT 63 I TR 336.

2. ShriramlInvestnents Ltd. vs. ACIT 59
| TD 570

3. Shriram Transport Finance Co. Ltd. vs.
ACIT 63 I TD 336

You are t herefore request ed al | owed t he
depreciation at the rate of 40% on conmercia
vehicles. "

It is submitted that in view of such disclosure

made by the petitioner during the course of the origina
assessnment proceedi ngs under Section 143(3) on 22.2.1999,
there is no scope for alleging against the petitioner any
failure to disclose fully and truly all naterial facts.

7.5In any view of the nmatter, even on nerits of the

controversy whether the petitioner was entitled to clainm
depreciation at the rate of 40% a |arge number of High
Courts have taken the view that for claimng depreciation
at the rate of 40%, it is not necessary that the owner
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of the vehicle should hinself be engaged in the business
of giving vehicles on hire and that it is sufficient that
the vehicles are actually used in the business of hire
even if such business is run by the |essee or the
hi re-purchaser of the vehicles.

Strong reliance has been placed in this behalf on
the foll owi ng deci sions: -

(i) AT vs. M Ltd., 172 Taxation 550 (Del.)
(ii) AT vs. AM Construction, 238 | TR 775 (AP)

(iii) ABClIndia Ltd. vs. CT, 226 |ITR 914
(Guwahat i)

(iv) 1TC vs. Anupchand & Co., 239 | TR 446 (MP)
(v) CT vs. Madam & Co., 254 | TR 445 (Mad.)

7.6 As regards reasons nentioned in the additiona
reply affidavit, the |earned counsel for the petitioner
have subnmitted that since such reasons were not part of
the inpugned notice issued under Section 148, such
reasons cannot be |ooked into and that if at all, the
Assessing Oficer is of the view that the grounds
mentioned in the additional reply affidavit warrant any
fresh notice to be issued under Section 148, they may do
so but the present impugned notice dated 20.6.2002 at
Annexure "E" deserves to be quashed and set aside.

7.7Any clause in the hire purchase agreenent cannot
take away the petitioner's right to claimdepreciation in
accordance with | aw

8. On the other hand, M BB Naik, |earned Standing
Counsel for the revenue has opposed the petition and made
the foll owi ng subni ssions: -

8.1 The decision of the GKN Driveshafts (India) Ltd.,

259 ITR 19 has laid down a binding principle and the
wei ght of the said decision as a binding precedent is not
to be underm ned on the ground that the decision does not
gi ve reasons.

Strong reliance has been placed on the decisions

in Industrial Finance Corporation of India Ltd. vs.
Cannanore Spinning & Weaving MIls Ltd., 2002 (5) SCC 54
and Suganthi Suresh Kumar vs. Jagdeeshan, 2002 (2) SCC
420 in support of the contention that the decision of the
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Apex Court is a binding precedent under Article 141 of
the Constitution even if no reasons are given or even if
a particular argunent is not considered.

8.2The relevant facts in the present case are
identical to the facts in the GKN case and, therefore,
also the ratio of the decision in GKN case is squarely
applicable to the instant case and, therefore, the
petition deserves to be dism ssed on the ground that the
petitioner has an equally efficacious alternative renmedy
avail able to him

Rel i ance has al so been placed on the decision in

VXL India Ltd. vs. ITO 173 ITR 124 (P & H) and the
Apex Court order dated 25.3.1988 rejecting the assessee's
SLP against the aforesaid decision of the Punjab &
Haryana Hi gh Court, as reported in 171 I TR (Statutes) 48.
Rel i ance has al so been placed on Kureethadam Wnes vs.
CIT (Appeals), 108 CTR 340 (Ker.) and New Bank of |ndia
Ltd., vs. Union of India 136 ITR 679 (Delhi) in support
of the above submi ssion

8.30n nerits of the notice for re-opening the

assessnent for the year 1996-97, it is submtted that
apart fromthe reasons contained in the notice dated
24.2.2002 (Ann. E), t he Assi st ant Conmi ssi oner  of
Inconme-tax, Surat has found from the hire purchase
agreement (Annexure | to the affidavit dated 10.2.2004)
whi ch the assessee-Conpany had entered into and that
apart from that clause 9(vi) of the agreenent providing
that the vehicle shall be registered in the nanme of the
hirer with an endorsenent of the Conmpany's nane for the
pur pose of the Mtor Vehicles Act. Clause 14 provides
that the hirer shall be entitled to claimany benefits by
way of depreciation as also any other eligible allowances
with respect to the vehicle which nay be available to the
hirer under the Incone-tax Act, 1961 as applicable from
time to time. In viewof this specific agreenent between
the petitioner-Conpany and the hirer, the petitioner is
disentitled from claimng any depreciation on such
conmer ci al vehicles which are given on hire under the
hire purchase agreenment, a specinen copy of which is
produced with the additional affidavit dated 10.2.2004.
It is also submitted that the Assessing Oficer is
justified in re-opening the assessnent in view of the
af oresai d cl auses of the agreenent which were not brought
to the notice of the Assessing O ficer by the petitioner
in the course of the original assessnent proceedings.
The petitioner-Conpany, therefore, ought not to have been
granted any depreciation as only the hirer was entitled
to claimsuch depreciation under the agreement. M Naik
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al so submtted that the Assessing Oficer is also
required to ascertain whether double depreciation has
been clained on the sanme vehicle, one by the petitioner
and the other by the hirer, on the strength of the
latter's nanme having been shown as the registered owner
of the vehicle in the registration certificate issued by
the RTO under the Mdtor Vehicles Act.

M Nai k has further subnmitted that when
re-opening of the assessnent is justified, no wuseful
purpose would be served by quashing the re-assessment
notice dated 20.6.2002 at Annexure "E' and issuing
another notice for giving the aforesaid reasons about
suppression of clauses 9 and 14 of the hire purchase
agreenent .

8.41t is further subnmitted for the revenue that even

ot herwi se the Assessing Oficer has the jurisdiction to
consi der whether the depreciation at 40% was adni ssi bl e
on the vehicles which the assessee is not plying on hire
but which the assessee has given on | ease/hire basis to
anot her person who is engaged in the business of running
the vehicles on hire. |In this behalf, M Naik has relied
on the decision of the Calcutta H gh court in Soma
Fi nance & Leasing Co. Ltd. vs. CT, 244 |ITR 440 and
the decision of the Rajasthan H gh Court in CT vs.
Sardar Stones, 215 | TR 350 and the Karnataka Hi gh Court
in Gowi Shankar Finance Ltd. vs. CT, 248 I TR 713.

9. At the outset, the Court would like to deal wth

the prelinmnary subm ssion urged by M Naik that in view
of the decision of the Apex Court in CGKN Driveshaft case
((2003) 259 ITR 19), the petition challenging the notice

under Section 148 is not nmintainable. In the said
decision, the facts as reported in the |ITR were as
under: -

On receiving notices under Section 148, the

assessee filed the returns. The assessee also received
noti ces under Section 143(2) «calling for further
infornmation on certain points in connection wth the
returns. Thereupon the assessee filed wit petition
chal l engi ng the notices. By judgnent reported in 257 I TR
702, the Hi gh Court dismssed the wit petitions holding
that the petitions were premature and the assessee could
raise its objections to the notices by filing reply to
the notices before the Assessing Oficer. The assessee
preferred appeals and the Supreme Court dismssed the
appeal s and observed that since the reasons for
re-openi ng the assessnents under Section 148 had been
di scl osed, the Assessing Oficer had to dispose of the
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objections, if filed, by passing a speaking order before
proceeding with the re-assessments for the years in
guestion. \While passing such order, the Apex Court nmade
the followi ng pertinent observations:-

"W see no justifiable reason to interfere with

t he order under chall enge. However, we clarify
that when a notice under Section 148 of the
I nconme-tax is issued, the proper course of action
for the noticee is to file a return and if he so
desires, to seek reasons for issuing notices.
The Assessing Oficer is bound to furnish reasons
within a reasonable time. On receipt of reasons,
the noticee is entitled to file objections to
i ssuance of notice and the Assessing Oficer is
bound to dispose of the sane by passing a
speaki ng order. In the instant case, as the
reasons have been di sclosed in these proceedings,
the Assessing Oficer has to dispose of the
objections, if filed, by passing a speaking
order, before proceeding with the assessnent in
respect of the abovesaid five assessnent years."

(enphasi s suppl i ed)

The question is whether the Apex Court in the
aforesaid decision has laid down an inflexible rule that
no wit petition is maintainable against the notice under
Section 148 of the Act because the assessee is to file
objections before the Assessing Oficer who will deal
with them and di spose them of by passing a speaking
or der.

10. At this stage, it is necessary to refer to the
decision of the Constitution Bench of the Calcutta
Di scount Co. Ltd. wvs. [ITO (1961) 41 ITR 191 wherein
the follow ng principles were |aid down:

"That though the writ of prohi bition or
certiorari would not issue against an executive
authority, the High Courts had power to issue in
a fit case an order prohibiting an executive
authority from acting wi t hout jurisdiction
VWhere such action of an executive authority,
acting without jurisdiction subjected, or was

likely to subj ect, a per son to |engthy
proceedi ngs and unnecessary harassnent, the High
Courts woul d i ssue appropriate orders or
directions to prevent such consequences. The

exi stence of such alternative remedi es as appeal s
and reference to the H gh court was not, however,
always a sufficient reason for refusing a party
quick relief by a wit or order prohibiting an
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aut hority acting wi t hout jurisdiction from
conti nui ng such action. VWhen the Constitution
conferred on the Hi gh Courts the power to give
relief it becomes the duty of the Courts to give
such relief in fit cases and the Courts would be
failing to perform their duty if relief were
refused wit hout adequate reasons."

(enphasi s suppl i ed)

It is also true that in CT vs. Foranmer France

264 | TR 566, the Apex Court dism ssed the appeal s agai nst
the decision of the Allahabad H gh Court in Foraner vs.
CIT, 247 ITR 436 wherein the H gh Court had quashed the
noti ce wunder Section 148 on the ground that there was no
failure on the part of the assessee to disclose fully and
truly all material facts for assessment and that as the
noti ces were w thout jurisdiction, the assessee could not
be relegated to the alternative renedy.

11. On perusal of the aforesaid decisions, it appears

to me that prior to the GKN case, the Courts would
entertain the petition challenging a notice under Section
148 and pernit the assessee to satisfy the Court that
there was no failure on the part of the assessee to
disclose fully and truly all mat eri al facts for
assessnent. Upon reaching such satisfaction the Court
woul d quash the notice for re-assessnent. The question is
why did the Court not require the assessee to appear
before the Assessing Oficer

Earlier when the Court required the assessee to

appear before the Assessing Oficer, the Assessi ng
Oficer would not pass any separate order dealing with
the prelimnary objections and nuch I|ess any speaking
order, and the Assessing Oficer would deal with all the
objections at the tine of re-assessnent. Hence if the
assessee was not pernitted to challenge the re-assessnent
notice wunder Section 148 at the initial stage, the
assessee would thereafter have to chal | enge t he
re-assessment itself entailing the cunbersome liability
of paying taxes during pendency of the appeal before the

Conmi ssi oner (Appeal s), second appeal before the
Inconme-tax Appellate Tribunal and then reference/tax
appeal before the H gh Court. It was in this context

that the Constitution Bench had observed in Calcutta
Di scount's case ((2003) 41 ITR 191) that where an action
of an executive authority, acting wthout jurisdiction
subjected, or was likely to subject, a person to |engthy
proceedi ngs and unnecessary harassnment, the H gh Courts
woul d issue appropriate orders or directions to prevent
such consequences and, therefore, the existence of such
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alternative renedi es as appeals and reference to the High
court was not always a sufficient reason for refusing a
party quick relief by a wit or order prohibiting an
authority acting wthout jurisdiction from continuing
such action and that is why in a fit case it would becone
the duty of the Courts to give such relief and the Courts
woul d be failing to performtheir duty if reliefs were
refused wi t hout adequate reasons.

12. What the Suprene Court has now done in the GKN

case ((2003) 259 ITR19) is not to whittle down the
principle laid down by the Constitution Bench of the Apex
Court in Calcutta Discount Co.'s case ((1961) 41 I TR 191)
but to require the assessee first to | odge prelimnary
obj ections before the Assessing Officer who is bound to
decide the prelimnary objections to issuance of the
re-assessment notice by passing a SPEAKING ORDER and,
therefore, if such order on the prelimnary objections is

still against the assessee, the assessee will get an
opportunity to challenge the sane by filing a wit
petition so that he does not have to wait till conpletion
of t he re-assessment proceedings which would have
entailed the Iliability to pay tax and interest on

re-assessment and al so to go through the ganut of appeal
second appeal before |Incone-tax Appellate Tribunal and
then reference/tax appeal to the H gh Court.

Viewed in this light, it appears to ne that the

rigour of availing of the alternative remedy before the
Assessing Oficer for objecting to the re-assessnent
noti ce under Section 148 has been considerably softened
by the Apex Court in the GKN case in the year 2003. In
nmy view, therefore, the GKN case does not run counter to

the Calcutta Discount Co. case but it nerely provides
for challenge to the re-assessnent notice in tw stages,
that is -

(i) raising prelimnary obj ecti ons bef ore t he
Assessing Oficer

and in case of failure before the Assessing
Oficer,

(ii) challenging the speaking order of the Assessing
O ficer under Section 148 of the Act.

13. May be in a given case, the exercise of the

powers under Section 148 may be so arbitrary or nmal afide
that the Court nmay entertain the petition wi t hout
requiring the assessee to approach the Assessing Oficer
but such cases would be few and far between. For
instance, in Mhinder Singh Mlik vs. CCT (2003) 183
CTR 237, the Punjab & Haryana High Court was concerned
with the challenge to the notice under Section 148 of the
Act where the grievance of the petitioner was that the
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notice was issued with an ulterior notive and that the
Assessi ng Oficer had been demandi ng illega
gratification fromthe assessee, failing which the AO was
threatening that the assessnent would be reopened and
that it was because of non-conpliance with such denand
that the inmpugned notice cane to be issued. It was in
the context of such facts that although the Court did not
record any positive finding against the Assessing
Oficer, looking to the reasons recorded and t he
circunmstances in which the notice was issued the Court
raised its eyebrows and | ooked into the nerits of the
matter and held that the issuance of the notice was not
at all justified.

14. | may now deal with the post GKN decisions relied
upon by the assessee.

14. 1 As regards the decision of the Apex Court in CT
vs. Foraner France, 264 | TR 566, the said decision reads
as under: -

"W have heard |earned counsel for the parties
and considered the facts of the case. W see no
reason to interfere with the decision of the Hi gh
Court. Accor di ngly, the civil appeals are
di sm ssed with costs."

The Apex Court confirned the decision of the

Al | ahabad Hi gh Court in Foramer vs. CIT 247 I TR 436 but
no reference was nade to the GKN case. That was a case
where the Al | ahabad H gh Court had already quashed the
re-assessment notice on the ground that there was no
failure on the part of the assessee to disclose fully and
truly all material facts for assessnent and, therefore,
the notices were without jurisdiction. Wen there was no
reference to the GKN case by a Bench of the sanme strength
as the Bench in the GKN case, it cannot be said that the
principle laid down in the GKN case does not hold the
field.

14.2So also, the decision in Mhalaxm Mtors Ltd.

vs. Deputy CIT, (2004) 265 | TR 53 deci ded by the Andhra
Pradesh High court did not consider the decision in GKN
case.

14. 3. The decision of the Bonbay High Court in Ajanta

Pharma Ltd. VS. Assistant CIT, 186 CTR 521 heavily
relied upon by the assessee has not considered the
aspects highlighted in paras 11 to 13 above while
interpreting the decision of the Apex Court in the KN

HC-NIC Page 15 of 20 Created On Sat Feb 11 14:36:21 IST 2017



http://abcaus.in

case. Even in the said decision, the Bonbay H gh Court
has made the foll owi ng pertinent observations in para 15
of the judgment: -

"(when certain facts are to be ascertained or
various other materials are to begone through to
arrive at a finding about the absence of
jurisdiction, in whhich case, certainly, t he
assessee will have to approach the AO. It is so
because, the jurisdiction under Article 226 of
the Constitution of India being an extraordinary
jurisdiction cannot be allowed to be availed as a
matter of course. |In order to decide an issue of
jurisdiction, findings of the authority on the
factual aspect nmay be necessary. |In that case,
certainly primarily the assessee wll have to
approach the AO "

14.41n Caprihans India Ltd. vs. Tarun Seem Dy.
CIT, 185 CITR 157 the Bonbay H gh Court, after referring
to the GKN case, in the peculiar facts and circunstances
of the <case, wundertook the inquiry whether there was
failure on the part of the assessee to disclose fully and
truly all material facts necessary for assessnent. The
Court also found that the reasons did not disclose a
finding that the petitioner had failed to disclose fully
and truly all material facts necessary in the matter and
the Court found ex-facie that Assessing Oficer had
sought to re-open the assessnent on certain erroneous
assunpti ons.

15. The upshot of the above discussion is that while

the KN case does not purport to divest the Court of its
constitutional power to issue a wit of prohibition or
any other appropriate wit in a fit case to restrain the
Assessing authority from proceeding with the notice under
Section 148, the GKN case does lay down that ordinarily
the procedure to be followed would be as indicated in the
GKN case, that is, after receiving reasons, the assessee
shall lodge his prelimnary objections bef ore t he
Assessing Oficer against the notice for re-assessnent
and the Assessing Oficer will decide the objections by a
speaking order so that an aggrieved assessee can
chal l enge the order in a wit petition

16. As regards the subnission of the | earned counsel

for the petitioner that the Division Bench had adnmitted
the petition after considering the reply affidavit urging
the alternative plea under the GKN case, it needs to be
noted that the order of adnission of a petition cannot be
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treated as concluding the controversy bet ween t he

parties. Al that the order of admssion does is to
admt the petition to final hearing because the Court has
found a prinma-facie case for exam nation. It cannot,

therefore, preclude the Court hearing the natter finally
fromdeciding the issue, which goes to the root of the
matter. |In any case, the Division Bench did not have the
occasion to consider the additional affidavit dated
10. 2. 2004 of the Commi ssioner of Incone-tax, which is
referred to in para 6.3 hereinabove and discussed in the
par agraphs that foll ow

17. As regards the contention of the | earned counsel

for the petitioner that only the reasons recorded in the
notice are required to be considered and not any
subsequent reasons given in the additional affidavit,
while ordinarily the Court woul d consider the challenge
to the notice for re-assessment on the basis of the
reasons recorded, the following aspects cannot be
overl|l ooked - that the Court would not issue a futile
wit, quashing the inpugned notice only for pernitting
i ssuance of another notice when the reasons disclosed in
the additional affidavit are alternative and, therefore,
i nterconnected with the reasons initially conmuni cated by
the Assessing O ficer. The additional reasons as
contained in affidavit dated 10.2.2004 are on the basis
of the docurment nanmely the hire purchase agreenent which
was produced by the assessee in the original assessnent
proceedi ngs. The two clauses in the said agreenent now
relied upon by the revenue are as under: -

"9. The Hirer agrees:-

(vi) that the Conpany shall be the

| awf ul owner of the Vehicle and
the Vehicle shall be registered
in the nane of the Hrer with an
endor senent of the Company's nane
for the sake of conveni ence and
for the limted purpose of the
Mot or Vehicl es Act.

14. The parties hereto nutually agree that
the Hirer shall be entitled to claim any
benefits by way of depreciation as al so
any ot her eligible al I owances with
respect of the Vehicle which may be
available to the Hrer under the Incone
Tax Act, 1961 as applicable fromtine to
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tinme. "

The record of the assessnent proceedi ngs does not
indicate that the assessee had brought the aforesaid
clauses to the notice of the Assessing Oficer during the
course of the assessnent proceedi ngs.

18. In I ndo- Aden Salt Mg. & Trading Co. P. Ltd

vs. CIT, (1986) 159 ITR 624, the Apex Court has held
that the nmere fact that the Assessing O ficer could have
in the original assessnent proceedings found out the
correct position by further probing did not exonerate the
assessee fromthe duty to make a full and true disclosure

of material facts. It is true that the obligation of the
assessee is to disclose only primary facts and not
inferential facts. |If some material for the assessnent

| ay enbedded in the evidence which the revenue coul d have
uncovered but did not, then it is the duty of the
assessee to bring it to the notice of the assessing
aut hority. The assessee knows all the nmaterial and
rel evant facts - the assessing authority m ght not. In
respect of the failure to disclose, the omssion to
di scl ose may be deliberate or inadvertent. That is
i material . But if there is omssion to disclose
material facts, then, subject to other condi tions,
jurisdiction to reopen is attracted

In Zohar Siraj Lokhandwala vs. M5 Kamat, (1994)

210 |ITR 956, the Bonbay High Court has held that even
where the assessee states prinmary facts in the assessnent
proceedings, it is the assessee's duty to disclose all of
themincluding particular entries in account books and
particul ar portions of docunents. Mer e production of
facts or docunents before the Assessing Oficer is not
enough if sonme material for the assessnment |ies enbedded
in that evidence which the Assessing Oficer can uncover
but did not. That was a case where the assessee had
produced the trust deed and the assignment deed under
whi ch the assessee had received Rs.45 |akhs. After
conpletion of the assessnment, the Assessing Oficer
di scovered from a perusal of the trust deed as well as
the deed of assignment that the assessee had wongly
claimed exemption from levy of capital gain tax. Wen
the I ncome-tax O ficer issued a notice for re-assessment,
the assessee filed a wit petition challenging the notice
and contending that the trust deed and the assignment
deed were already on record before the Incone-tax O ficer
inthe original assessment proceedings. |In this set of
facts also, the Bonmbay H gh Court held that nere
production of a trust deed or assignment deed by itself
did not anmount to a true and full disclosure of materia
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facts necessary for the purpose of assessnment, because
the rel evant clauses of those documents were not brought
to the notice of the Assessing Oficer in the origina
assessment proceedi ngs.

19. In the facts of the present case nmere production

of the hire purchase agreenent did not exonerate the
assessee fromthe liability to point out the aforesaid
clauses of the hire purchase agreenment under which the
vehicles were to be registered in the name of the hirers
and the agreenent also provided that it was the hirer
which would be entitled to the benefit of depreciation
and ot her all owances under the Incone-tax Act.

20. The submi ssion of M Shah for the assessee that

the assessee by providing for clause 14 in the agreenent
coul d not have changed the provisions of the |ncone-tax
Act regardi ng depreciation is not required to be
considered at this stage because as observed by the Apex
Court, "it 1is necessary to reiterate that we are now at
the stage of the validity of the notice wunder Section
148/ 147. The enquiry at this stage is only to see
whet her there are reasonable grounds for the |Incone-tax
Oficer to believe and not whether the omission/failure
and the escapenent of incone is established. It is
necessary to Kkeep this distinction in nmnd" (vide Sri
Krishna Pvt. Ltd. wvs. [ITO (1996) 221 |ITR 538).

Mor eover the above submission of the assessee
proceeds on the factual assunmption that none of the

hirers have taken depreciation on the vehicles in
qguestion for which there is no assertion from the
petitioner on oath. Hence, it is for the Assessing
Oficer to consider such factual aspects. |If the hirers

have not taken depreciation, then only it would be open
to the petitioners to urge before the Assessing Oficer
that 40% depreciation was rightly allowed to them
notwi thstanding the fact that the petitioner-Conpany
itself is not engaged in the business of running the
vehicles on hire.

21. As regards reliance placed by the | earned counsel

for the petitioner on various decisions in respect of the
guestion whether depreciation is admissible at the rate
of 40% when the owner hinself does not <carry on the
busi ness of giving the vehicles on hire but such business
is carried on by the I essee or the hirer of the vehicles,
as indicated above - this question would arise only if it
is held that notw thstanding clauses 9 and 14 of the Hre
Purchase Agreenent, the assessee is entitled to clainm
depreciation and that the hirers had not cl ai ned
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depreci ati on.

In ITOvs. Biju Patnaik, (1991) 188 I TR 247, the

Apex Court has sounded the note of caution that at the
stage of notice under Section 147/148 of the Act, the
Court is not to go into the nerits of the controversy
whet her the particular inconme is taxable.

22. In view of the above discussion, this petition is

disnmssed with a clarification that if the assessee
lodges its prelimnary objections before the Assessing
Oficer with reference to the inpugned notice under
Section 148 and also in relation to the reasons as
disclosed in the additional affidavit dated 10.2.2004,

the Assessing Oficer shall consider and decide the
prelimnary objections by passing a speaking order. In
case the order is adverse to the assessee, the assessee
shall be at liberty to challenge such order on the
prelimnary objections by filing a wit petition and the
Assessi ng Oficer shal | not proceed with t he

re-assessment proceedings for a period of one nonth from
the date of despatch of the order to the petitioner by
RPAD.

Subj ect to t he af oresaid observations and
direction, the petition is dismssed. Rule is discharged
with no order as to costs.

(MS. SHAH, J.)

zgs/ -
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