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gé’" Subject:- Standard Procedure for applying provisions of section 68 of Income lax
Act, 1861 -neq.

Asgapsing Officers should foliow the sequence as noted below for applying
provisions of section 68 of the Act

c\pi.'_:.%. Step 1:  Whather there is credif of @ sum duning the year in the books of accounts
"('ﬁ} maintgined by the laxpayes.

"[‘Jw P Step 2:  If yes, the assessee should be asked to explain the nature and source of such
credit appearing in tha books of accounts of the assessea.

Step 3: I the assessee offers no explanation, the sum so credited may be charged to
incoma-tax as the income of the assessee of that previous year.

‘}( Step 4:  If the assesses fumishes an expranation, the AU should examine whathar the
| explanation so offered ostablishes the thiee ingredients ie. identity of the
creditor, creditworthiness of the creditor and genuineness of the transactions.

Step 5. Whether explanation of the assessee is reliable or acceptabla? I yes, no
furthar action is required and the sum 50 credited may nof be charged to

income tax,

Step 6: If the axplanation so oifered by the assessee is not acceptable or reliable, the
AD should give & detalied reasoning in the assessment order for not

accepting the same.

Step 7: The reasons for not accepting the csplanation of the assessee should be
communicated fo the assossee,

Step B: The order passed by the AQ should be speaking one bringing on record ail
the facts, explanation furnished by the assessee in respect of nature and
source of the credit in ts books of accounts and reasons for nol accepting the
explanation of the assessee. Relevan! case laws should be relied upon
wheraver possible,



http://abcaus.in

The above questions are nol exhausiive bul ilustralive and the guestions and sequsnce may
vary depending upon facts of each case.

The above procedure be brought 1o the notice of all officers waorking under your jurisdiction

for compiance. e
g”"d 1.5_5. 3 -||'|- A
Sunita Varma
Director (A&PAC)
CBDT, Delni
Enclosiure:

. Background Note to section 63 along with some imporian! case laws for reference,

2|Fage
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Background note to section 68 of the Act

Section 68 of the Act reeds as under

‘Where any sum is found credited in books of an assesses maintained for any
previous year, and the assassee offers no expianation aboul the natwre and source
thereof or the expianalion offered by him is not. in the apinion of the {Azzezsing]
Officer, salisfactory, the sum so credited may be charged to incomedax gs the
ncoms of the assessee of that previous year -

(Provided that where the assesses is & company (nol being a campany in which the
pubhc are substantially interesfed), and the sum so credited consislts of share
application money, share capital share premivm or any such amount by whalever
name called, any explanation afferad by such aazgssec-company shall be deemed
ha not salisfactory, unfess-

{a) The person, being & resident in whase name such credit is recorded in fhe books
of such company &fso offers an explanation about the nature and source of such
sum 5o credited; and

(b} Such explanation in the apinion of the Assessing Officer aforesaid has besn
found fo be salisfacton:

Provided further that nothing contained in the Frst proviso shall apply if the person, in
wiose name the sum refemed fo therein is recorded, is a venfurs capifal fund or a
vanlure capital company as referred to in clause (23FB) of seclion 1wy

1.1
appica

ik

ijra

From the reading of section 68, following conditions ean be stated to be mat far the
bility of saction &68;

Assessee has mainizined 'books

There has to be credit of emounts in the booke maintained by the taxpayer of a
sum during the year. o

The laxpayer offers no explanation about the nalure and sowrce of such credit
found in the books or the explanation offered by the taxpayer in the opinion of the
Assessing Officar ls nod salisfactory.

If the taxpayer is a closely held company and the sum so credited consists of
shara application money, share cagital, share PrEMitam or @ny such amount by

whatever name calied, any explanation offersd by such company shall be
deemed lo be nol safisfactory, unless [As amendsd by Finance Act, 2012,

wael142013]

18} The person, being a resident in whose name such credit is recorded in tha
books of such company, also offers an explanation about the nalure and source

of such sum so crediled: and

)
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{0} Such explanation in the opinfon of the Assessing Officer has been found 1o be
satizfaciony.

il alf the above conditions exist, sum so credited may be charged o fax as mcome of the
laxpeyer of thal year,

2, Meaning of the term “books”

L The term ‘books’ of the assessee malntained for any prévious year has inwited
Judicial scrutiny by various courts with reference to what constitules "books”. The
Hom'ble Supreme Cour in Shri V.C. Shukls v, CB| [1998] 3 5CC 410 has
discussed the meaning of the term "baoks":

“Book' ordinarily means & coVlaction of sheats of paper or other malerial,
blank, writfen, or prited, fastensed or bound togethar 20 a2 o form & materia’
whole, Loose sheets or scraps of paper canncf ba lermad as Book' for they
cany be easdy defached and replaced,

i The lerm “books of Account” was insered by the Finance Acl, 2001, w.e.l.
1-5-2001uls 2(12A) of the Act
‘books or baoks of account” includas fedgers, day-books, cash books, accownt-
books and other books, whether kegt w1 the written form or as prink-aufs of dafs

Sfored
oevice,

i & floppy, dist, tape or any othar form of electro-magnalic data slorage

3 Burden of proof- Explenation of the assessee:

The expression “the assessees offers no explanation” has been analysad by
Hon'bie Supreme Court in various cases, Relevant portion from fallowing case laws are
extracted below:

i, CIT v. P. Mohanakala [2007] 161 Taxman169 {SC) 161 Taxman162 {SC})

“The exprassion “the assessses offer no explanation” means. where tha
assgssees offer no proper, reascnable and acceptabile explanalion as regards
fhe sums found credited (n the books maintained by the assessees. I (s lrue the
opinion of the Assessing Officer for not accapling the explanation offered by the
ASSesSees as not satisfactory is required to be based on proper aporecialion of
malterial and ofher alfending circumstances svaiable an eeord. The CEMrion of
e Assessing Officer is required to be formed obfsctively wilh reference to the
matanal avaigble on record. Application of mind is the sine gua rovt for famming
the opimion”,

k. Kale Khan Mohammad Hanif v CIT[1963] 50 ITR 1 [SC}

M i well established thal the onus of proving the source of a sum of maney
found to have been received by the assesses is on him. If be disputes liahifily
for fax, & is for him to show either thaf the receipt was not incoms or that if
was I was exempl from laration under the prowisions of the Act [ the
absence of such proof, the Income-tax Officer i entitled ta kreat i as laxable
IcarTe ",

ZlFagam
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iii.

Sumati Dayal v. CIT [1295] 80 Taxman 89 (SC)

"Hut. in viow of Section 88 of Ihe Acl, whers any sum 15 found cradied n the
books of the assessee for any previcus year the same may be charged fo
income lax as the income of the assessee of thal previous year if the
explanalion offered by the assessee about the natura and source theraof is,
in the apinion of the Assassing Officer, not salisfactory. In such case ihere is,
prima facie, evidence against the assesses, viz., the receipt of money, and if
he faids fo rebul | the said evidence being wnrebufled, can be wsed against
him by holding fhat it was & receipt of an income pafure. While considenng
the axplanation of lhe assessee the Dapariment canpol, however, act
urreasonably,

Smt. Sreelekhs Banerjee v CIT (1863) 48 1TR 112 (8C)

1t seams lo us thal the correct approach o questions of this kind is this. if !
here iz an enlry in the account bocks af the assessee which shows INe
receipl of @ sum ar conversion of high denomination noles tendered for
conversion by the assessee himssl @ is necessary for the asssssee 1o
establish, i agked, whal the source of that money is and fo prove that it doos
not bear the nature of income. The Department (s ot at this stage reguired 1o
prove anything. It can ask the sssessee lo bring any books of account or
sther documents or evidence partinant fo the explanahion if one is fumished,
and examine the evidencs and the explanation. If the axpianation shows that
the receipl was nof of an income nalure, the Department cannol ac
urreasonably and reject thal explanation fo hold that it was income. If
however, the explanalion is unconvincing ard one which doserves (o be
rejected, lhe Department can reyset T and draw the inference that the amaount
rapresents income either from the sources afready disclosed by the assessee
ar from soma undisciosed source. The Department doas not then procesd on
no evidence, because the fact thal there was receipt of money. 15 dsalf
gvidence against the assessee. There (5 thus prima facie evidence, aganst
the assessea which he fafs o rebul, and being urrebulled, thal evidence can
be used agains! him by holding that it was a receipf of an incorma nature. The
very words “en undisclossd sourca” show that the disclosure must coma from
the assesses and not from the Dapartment”.

Vijay Kumar Talwar v CIT (2011) 320 ITR 1 (5C)

23 Examined on the fouch-stone of the afore-nofed legal principle, we are of
the opinion that in the inslant case the High Court has comectly conciuded
thal mo substantial gquastion of lsw anses from the order of the Trbunal. AN
ihe authorities below, in particular the Tribunal, have ohservad in unison that
the assessas did nof produce any evidence [o rebuf the presumplion drawn
agamst him under section 68 of the Act, by producing fhe parties in whose
name the amounts in quesiion has been cradited by the assessas in his
books of account. in the absance of any cogent evidence, a bad explanafion

I|Page
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fumished by the assessee aboufl the source of the credits i queslion, viz,
redlization from the deblors of the ersiwhils frm, in the opinion of tha
Assessing Offficer, was nol salisfactory. It is well seffied that in view of section
68 of the Act, whene any sum is found credited in the books of he ssseosas
for @y previous year, the same mal be charged fo income fax as ihe income
of the assessee thal the previous year, i the sxplanation offersd by the
aszesses aboul e nalure and source thereof is, in the omwon of the
Assessing Officer, nor salisfactory (sea Sumali Dayal v CIT [1995] supp (2)
SCC 453" and CIT v. P. Mohanakala [2007] & SCC 21 i

4. Ingredients of the assessea's onus:

Hon'ble Kerala High Court in case of M.A. Unneeri Kutty v CIT {1892) 198 ITR 147,
150 (Ker.), [SLP dismissed by Hon'ble Supreme Court: (1933) 201 ITR (st} 23] while
examining ngradients of assessee's onus has hald as under

It cannot be doubted that i is for the assessee to provs the identity of the
credifor as alsa the creditworthiness. The genuineness of the fransactions
should be proved

In view of the ;i-hmru decisions, lha explanation ofiered by the assesses must have the
above 3 ingredients:

i Identity of the craditor

it. Creditworthiness of the creditor |.e. capacity of the craditor to advance
the money

ill. Genuineness of the transactions

COnce the assessee has proved the above three ingredients simultanesusly and adduce
evidance to establish prima facie the aforesaid, the onus shifis on the Cepariment

4.1 From a careful perusal of the above decisions of Hon'ble Supreme Court, It is
astablished that primary onus to prove dentity of creditors, capacity of such creditor 1o
advance the money and the genuinonasa of the transaction is on (he assessae, Tha Hon'ble
Supreme Court has further held that explanation affered by the assessee should be carefully
examined by the AD to ascertain whether all the ingredients of the onus are proved by the
ASESSSEEE or not,

5. Applicability of section 68 in cases of “accommodation entry” in respect of
shara application moneyl/share premium

The earlier view of Hon'ble Delhi Hih Court in the cases Steflar Invesiment Lid.
182 ITR 287 and Lovely Expors Pt Lid , 289 ITR 268 was thai share capltal cannot ba
added in the hands of the assessee company once the assesses fumishes PAN, addresses
of the creditorfsubscriber along with copias of the sharsholders register, share application
forms, share transfer register, ete. This would constilule sufficient explanation by the
assessan. The Hon'ble Supreme Court was in sgreement with above decisions of Dalhi
High Court, however, on conclusion of facis onty withoul answeding the ratio lsid down as
sought to be pronounced by Dedhi High Court [ Ref: Hindustan Tea Trading Co.Lid. va CIT
263 {TR 289 (Kal}),

Al Papge
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& However, subseguently, the shove decizsions of the Hon'ble Supreme Courl and
Dalhi High Court have been considered by various Courts including Delhi High Courl ilsedl
Basad on the findings of facts and detailed investigations, these courts have distinguished
the ahservations of the Hon'ble Supreme Court in Stellar Investment Lid and Lovely Exports
Pyt Ltd and have upheld the invoking of 2ection 65,

5|Page

CIT v. Nova Promoters and Finleasa (P.] Lid. I"...*ﬂﬂi 342 ITR 169 [Deini)

“The ratio of a decisian 12 o be understeod and epprecialed in fhe background of
the faets of that caso So understood, it wil be seen thaf where the complale
parficwlars of the share applicants such as their names and addresses, INCOMmE
fay file numbers, thelr creditwordiingss, share application forms and shara
holders' register, share transfer register els. are fumished fo the Assessing
Cifficer and the Assessing Officer has nof conducted any enguey into the same or
has ne matedsal in hiz possession fo show that those parficiias are false and
caniol be acked upon, then no addifion can be made in the hands of the
company under sec. 68 and the remedy open fo fhe revenue 13 fo go after the
share applicanfs in accordance with law. We are afraid that we cannol apply (he
ratio lo 8 case, such &s the presenf one, where the Assessing Officer is in
possassion of matenal that discredds and impeaches the parfiowlars fumished by
the assessee and also estabishes fthe [k befween selfconfessed
“accommodation entry providers®, whose business i /s fo help aasessees bring
info their books of account their unaccounted monias through the medium of
share sybscnplion, and the essesses. The ralio is inapplicable lo a case, again
stuch as the presant ong, where the involvement of the assesses in such modus
aperandi s cleardy indicated by vald materal made avallabie fo the Assessing
Officer as a reswl of investigations caried auf by the revenue avthorlies info the
achivities of such “enfry providers® The exisfence with [he Assessing Officer of
matenal showing that the share subscripfions were coflectad as parf of &8 pre-
medifated plan- 8 smokescresn - conceived and execulfed with the connivancs
or involvement of the assessee excludes the applicabilify of the rafio. In our
understanding, the relio is altracled fo a case where it (s a simpls queslion of
whether the assesses has discharged the burden placed upon him under sec. 68
to prove and esfablish the identity and creditworliviness of the share applicant
and the genuwneness of the transachion. In such a case, the Assessing Officer
cannat g back with folded hands &I the assessee exhausts all the evidence or
matarial in his possession and then come forward lo marely rejec] the same,
withou! carmying owt any verficalion ar enguiry indo the malenal placed before
fum. The case before us does nol fal under this calegory and / would be a
travasty of fruth and ustice [0 express a view lo ife conlrany™

Hindusthan Tea Trading Co. Lid. vs CIT 253 ITR 289 (Kol }

“in Steller investment Lid. 's case [2001] 251 ITR 263, the apex court had
passed the foliowing arder. "WWe have read he guestion which the High
Court answered agains! [he Revenue, We ara in agreament with [he High
Court. Plainfy, the Trbunal came lo a conclusion on facts and no
irterferance iz caled for. The appeal is dismizsed, Na order as fo cosfs.”
From the above chservalion, & appears thal the Suprema Court has nof
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eittered into the question invalved or has not decidad the ratio faid diown
It had plainly feld thal  was a question of fact, The Suprame Coprt has
nol laid down any proposition with regard ta the guestion It was purely a
question of fact with which the apex court had deall with and was in
agreement with the High Cour! on conclusion of facts Therefore, if cannot
ba sald fhat the Supreme Court answered the ralfo laid down as sought to
e propounded by the Dalhi High Cowrt in Stellar fnvasiment Lid 's Ccase
{1981 192 ITR 287. A decision becomes binding as a precedent only
when the court decides a parficuiar question of law or lays down e ratio
through eonscious adivdication....... ... '

The above decisions almost in one voice laid down firaf when such
guastion arses, i iz incumbent on the assesses fo prove and estabish
the identily of the subscriber and prove their creditworthiness and the
genuineness of the ransaction. The furnishing of malerizl iz not sufficient
The income-tax authority has a right lo pierce the veil and find oul the real
nafure of the ransaction But once sufficient malerial is produced and
sxplanaton is given, the onus is discharged and shifled on the Revenus.
Having regard 1o the matadals, it might ask for further matenals from the
assesses or i might come to a conchusion on the malerials so Droduged
83 i might in law arrive af. Ones the malerals ars fhere, it is imcumbent on
the assassing authorty fo enguira info the same. If cannol avariook ons or
the other materials nor can it undertake a half-heartad Bnguiry”.

CIT v. Nipun Builders and Developers P. Lid. [2013] 350 ITR 407 (Delhi)

‘The assessse cannal simply furnish detals and remain quiet even when
summons issued to shareholders under zection 137 retum unserved andg
uncomplied. This approach weuld he unreasonable as a general
proposition as the assessee cannol plesd thal hey had received money,
bl zowld do pothing mare and f was for the Asseszing Officer lo enforce
shareholders atendance Some cases rmight ragquire or justify visit Dy tha
Inspeclor lo ascerain whether the shareholdere/subscribars  were
funclioning or avaiiablis a the addresses, bul ¥ would be incorract lo state
that the Assessing Officer should gel the addressas from the Regisirar of
Comparies’ websile or search for the aduresses of shareholdars and
communicate with them, Similarly, creditworthiness was nol proved by
mere issue of 4 cheque or by furmishing a copy of stalement of Bank
account.  Circumnstances migh! require that there should be some
evidence of positive nalure o show that the said subscribers Hhad made &
genuing invesimenl, acted as angel investors, after due diligence or for
personal reasons. Thus finding or a conclusion must be practicabla,
pregmatic and might in & given case take info account that (he BS5SCss08
rvght find it difficull o umimpeachably estabiish the credilworthiness of the
sharsholders. "

In CIT v. N. R. Portfolio Pvt, Ltd. [2014] 2 ITR-OL 68 (Delhi); [2014]
206 DLT 47 (DB)
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“Mere production of incorporation datails, PANs or the facl that thind
persuns or company had filed income-las defails in case of a private
limited company may not ba sufficient when Surrounding and atfanding
facls prodicate & cover up. These facls indicate and refiect proper paper
waik or decumerifation but genuineness, creditworthiness, identity are
despar and oblrusive. Companies no doubl are artificial or jurfslic persons
but they are souliass and are dependant upen the individuals behing them
who run and manage the sald companies It is the persons behind fe
company wha take the decisions, confrols and manage them.”

CIT v. Gold Leaf Capital Corporation Ltd. [2013] 353 ITR 183 {Dalhi)
The Hon'bls Court concurred with the view of the Hon'ble Tribunal and observed
that

“The conduct of the assessee has been beautfully summarized by the Tribunal
itself in the following manner;

"N this is agein indicative of the fact (hat in fact the assessee frem
day one of infialion of fitial assessment procoedings was in a
position to exercise control on the investing companies and st ¥
withheid all tha necessary information called for by the Assassing
Officar, which could enable the Assessing Officer fo lest lhe
genuineness of ihe transaction and creditworthiness of the investing
companies by verfying the genuineness of the claims made by the
assezsed before the CIT (A) on the basis of those documents WAt
the assosses fled for the firsf time belore the OIT (A} during the 2md
inning or the appsliate procesdings.

Thus, # stands established thal in fact the assesses produced only
theinformalion/documents/person far recording statement called for by
Ihe Assessing Officer which suited the interest of the assesses and
intantionally withheld thal information which did not suit the interest of
e assesses.”

Vi GIT vs Navadaya Castles (P.) Lid. [2014] 367 ITR 305 {Dethi

?|Pagae

"13. Az we perceive, there are two sels of judgments and cases, bl
these wdgments and casss proceed on their own facts. In one set of
cazes, the ossessee produced necessary documenisievidence o
show and estabiish identity of the shareholders, bank accound from
which payment was made, the fact thal paymenis were received
thovough  banking channels.  filed necessdy sfidavils of the
sharsholders or confirmations of the direclors of the shareholder
companies, but thersaffer no further inquiries wers conducted. The
sacond sof of cases are thase where there was evidence and maferial
fo show that the sharsholder company was only 5 paper company
having no source of income, but had made substanbial and Atige
investments in the form of share application maney. The 855855y
officer has referred to the bank stalement fnancial position of the
recipant and beneffziary sssessee and Surrolinding  circurnslances.
The primary requirements, which should be satisfed in such cases is,
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denlification aof the credioreshareholder,  creditworihiness  of
credilera/sharaholder and genuineness of the transaction, These three
requiremenis have 1o be tested not superficially but in dapth having
regard o the human probabiities and pormal eourse of human
s s (Ve

4. Carlificate of fncorporation, PAN sfc. ars reievan! for purchase of
deniiffcation, bt have their limitation whan there i3 ewidence and
matenal lo show that the subsciber was g paper company and not a
genune invesfor. I s in s contesf  lhe Supreme  Court
in GV v Durgs Prasad Mora [1971] 82 ITR S40 {SC] had obsarved —

The Hon'ble Supreme Court rejected the SLP filed in the above case Navadaya
Castle (P.) Ltd.Vs CIT [2015] 56 taxmann.com 18 {SC] with the cbsarvation:

“We do nol see any merit in this spocial leave pelition, which iz hereby
dismiszed”

vi.  Onassis Ales P. Lid. v. CIT [2014] 364 ITR 53 (Deihi)

"14. Lovely Exports Pvt. Lid. (supsa) is an authority for the proposition 1hat the
ASEE560 /8 under an obfigation fo aispal any doubls regarding  ihe
genumeness of an investor and the genwineness of the lransackon. Here,
though the assessee fumished pariculars relating to three shars applicants,
the further inguiry made by the Assessing Officer raised more questions than
answers. The share apolicanis’ lsck of resources, the assasses’s position vis-
A vis share amounts recaived and its commersial condiion all patnted to the
amaunt récedved by it falling within the mischief of seclion 68 as unexpigined
amounts. That the Azsessing Officer or the Income-tax Appeliste Tribunar
chose lo freal lhe amounl, as bogus share capdal, iz a matfer of inferance
winch the court would be loath to interfers willy.

15. For the above reasons, this court answers the question framed, in favour
of the Revenus and affrms the view of the incovie-tax Appeliate Tribuna)
The appeal is, therefore, dismissed, with no arder as fg costs "

vil. - Comunissioner of Income Tax-ll vs. Jan Sampark Advertisement & Marketing
Pvi Lid. 2015-TIOL-600-HC-DEL-IT.

"Since seclion 68 itself declares thal the credited sum wowld have o
be ingluded in the incoms of the sssessee i lhe absence of
explansfion, or in the event of explanation being not satisfaclory, it
naturally foliows thai the maleria) submitted by the assesses with his
explanation must iiself ba whalesome or not unirue. Itis only when the
explanation and the matenal offered by the assessee af ihis stage
passes this musler that the initisf onus placed on him wowld shift
leaving i o the AD to start inquiring into the affairs of the third part,”

8 Summary of legal principles as laid by Hon'ble Dethi High Ceurt in above
referred to cases for analysis of explanation of the assesseq:

BlrPage
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It is evident from foregeing legal analysis that following parameters have been lgid down In
the decisions cited supra

» Mere production of Incorporation détads, PAN or the fact thal third persons or
company had filed Income Tax details may not be sufficient when surrounding and
aiiending facts predicate a cover up.,

= Paper work fike details of PAN, Income Tax Refurn, details of chegue and bank
atcounts indicate and reflact proper paper work or documentation but genuinenass,
crediworthiness and identity are deeper and oblrusive.

« Companies no doub! ame arlificial or juristic parsons but they are soulless and are
dependent upon individuals behind them whe take the decision manage control the
s3id companias.

¢ |twould be incorrect o state that the AD should get the addresses from Registrar of
the Companies websile or search for the addresses of shareholders and
communicate with tham

* Creditworthiness was nat proved by mere issue of a chaque or by furnishing a copy
of staterment of bank accounts. Circumstances might require that there should be
some evidance of positive nature to show cause that the said subscribes had made
genuing investment, acted as angle investors, after due diligenco or for personal
fEasons.

» 'Where there is admission before the investigation wing of the deparimen! that the
subseribers to share capital had avalled accommedation from bogus antry operators
creditworthiness musi be proved and these factual aspects and clrcumstances as
proved belore investigation wing cannat be simple fo ignars.

* Source of funding is important ingredient of the onus of the assessee,

= It is not sufficient that the idenfity of the share application or credilors shauld be
eslablished lor the assessee o discharge the initial onus which is upan the
assessne. Under the requirement of section B8, the assessee has to further satisfy
the Revenue as o the genuineness of the fransactien and creditworthiness of the
share applicant or the individual who s advancing amaunts,

The AQ may consider the above rafemed legal jurisprudenca while examining issue ol
genuineness of share capitalishare premium recoivad by the company ws B8 of the Act

3|Page



