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INSTRUCTION No. 04./2022- 23 [GST — Investigation]

SUBJECT: GUIDELINES FOR LAUNCHING OF PROSECUTION UNDER THE CENTRAL
GOODS & SERVICES TAX ACT, 20 17 ~reg

Prosecution is the institution or commcncemcnt of lcgal proccedlng, the process of

exhibiting formal charges against the offender.

2. Section 132 of the Central Goods and Services Taxi Act, 2017 (CGST Act, 2017)
codifies the offences under the Act which warrant institution of criminal proceedings and
prosecution. Whoever commits any of the offences specified under sub-section {1) and
sub-section (2) of séction 132 of thc'CGS’l“A‘d, 2017, can be prosecuted.
3. _ Sanction of prosecution:
3.1 Sanction of prosecutioln has -serious repercussions for the person involved,
therefore, the nature of evidence collected during the investigatibn should be carefully
assessed. ()néyoi’ the important considerations for deciding whether prosecution should
be launched is the availability of adcquatc cvide‘ncc The standard of proof required in a
criminal prosecution is hlghcr than adjudication proceeding as. the case has to be
cstabhshcd beyond reasonablc doubt. Therefore, even cases where demand-is conﬁrmcd
in ad3ud1cauon pl‘occcdmgs, evidence collected should be weighed so as to likely meet
the above crit.'cria.for fccommcnding pr»osecutlon. Decision should"be taken on case-to-
| case basis considéi’irig various factors, such as, nature and gravity of offence, quantum
of tax evaded, br ITC wrongly availed, or refund wrongly taken and the nature as well as
quality of evidence ¢ollected. | ’ k

" 3.2, Prosccution should not be filed merely because a demand has been confirmed in
the adjudication procecding‘s. Prosecution should not be launched in cases of technical
nature, or Wheré additional claim of tax is based on a ‘dlfferénce of opinion
regarding interpretation of law. Further, the evidence collected should be adequate to
establish beyond reasonable doubt that the person had guilty mind, knowledge of the

offonce or had fraudulent mtontmn or in any manner possessed mens-rea for commlttlng
1 .
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the offence. It follows, therefore, that in the case of public limited companies, prosecution
should not be launched indiscriminately against all the Directors of the company but
should be restricted to only persons who oversaw day-to-day operations of the company
and have taken active part in commlmng the tax evasion etc. or had connived at 1t
4, Decision on prosecution should normdlly be taken 1mmcd1ately on completmn of
the adjudication proceedings, except in cases of arrest where prosecution should be filed
as early as possible. Hon’ble Suprerme Court of India in the case ‘of Radheshyam
Kejriwal [2011 (266) ELT 294 (SC)] has, 'inter’—alia,‘ observed the following:
() Adjudication proceedings and criminal proceedings can be launched
simultaneously; '
(ii) Decision in adjudicatidn proceedings is not necessary before initiating criminal
pfosecution; 4
(iii) Adjudicatioﬁ bprocee'dings'v and é’riniinal'pfbceedirigs are indépe’n'dent in r'l'ét'ure to
each other; S ' o o | |

{iv) The ﬁndmgs dgamst the person facing prosccu‘uon in the adJud1cat1on

proceedmgs is not binding on the proceedmg for crlmlnal prosecutlon

{(v) The finding in the adJudlcatxon procccdmgs in favour of the person facing trlal for
identical violation will depend upon the nature of ﬁndmg, If the exoneration in
adjudicatiori proceedings is on technical grdund and not on merit, prosecution may
continue; and o | ‘ o

(vi) In case of exoneration, however, on merits where the allegation is found to be not
sustainable at all and the person held innocent, criminal prosecution on the same
set of facts and circumstances cannot bc dllowed to contmuc the underlying

principle being the higher stcmdard of proof in cr1m1nal cases.

- In view of the above observatlons of Hon’ble Supreme Court prosecut1on complaint
" may even be filed before adjudication of the case, especially where offence involved is
grave, or qualitative evidences are available, or it is apprehended that the concerned
person may delay completion of adjudicatiori proceedings. In cases where any offender is
arrested under section 69 of the CGST Act, 2017, prosecution complaint may be filed

even before issuance of the Show Cause Notice,
5. Monetary limits:
5.1 Monetary Limit: Prosecution should normaliy be launched where amount of tax

evasion, or misuse of ITC, or fraudulently obtained refund in relation to offences

specified under sub-section (1) of section 132 of the CGST Act, 2017 is more than Five
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Hundred Lakh rupees. However, in following cases, the said monetary limit shall not be
applicable: .

(i) Habitual evaders: Prosecution can be launched in the case of a company/taxpayer
habltually involved in tax evasion or misusing Input Tax Credit (ITC) facility or
fraudulcntly obtained refund. A company/taxpayer would be ‘chated as habitual evader,
if it has been involved in two or more cases of confirmed demand (at the first
adjudication level or above) of tax evasion /fraudulent refund or misuse of ITC involving
fraud, suppression of facts etc. in past two years such that the total tax evaded and/or
total IlC misused and/or fraudulently obtained refund exceeds Five Hundred Lakh

rupees. DIGIT database may be used to identify such habitual evaders.

(ii) Arrest Cases: Cases where during the course of investigation, arrests have been

made under section 69 of the CGST Act.
6. Authority to sanction prosecution: -

6.1 The prosecution complamt for prosccuting a person should be filed only after
obtaining the sanction of the Pr. Commissioner/Commissioner of CGST in terms of sub-
section (6) of section 132 of CGST Act, 2017.

6.2 In respect of cases investigated by DGGI, the prosecution complaint for prosecuting a
person should be filed only after obtaining the sanction of Pr. Additional Director
General /Additional Director General, Directorate General of GST Intelligence (DGGI) of
the concerned zonal unit/ Hars.

7. Procedure for sanction of prosecution:

7.1 In cases of arrest(s) made under section 69 of the CGST Act, 2017:

7.1.1 Where during the course of investigation, arrest(s) have becn made and no bail
has been granted, all efforts should be made to file prosecution complaint in the Court
within sixty (60) days of arrest. In all other cascs of arrest, prosecution complaint should
also be filed within a definite time frame. The proposal of filing complaint in the format of
investigation report prescribed in Annexure-I, should be forwarded to the Pr.
Commissioner/Commissioner, within fifty (50) days of arrest. The Pr. Commissioner/
Commissioner shall examine the proposal and take decision as per section 132 of CGST
Act, 2017. If prosecution sanction is accorded, he shall issuc a sanction order along with
an order authorizing the investigating officer (at the level of Superintendent) of the case
to file the prosecution complaint in thec competent court.

7.1.2 In cases investigated by DGGI wherever an arrest has been made, procedure as

detailed in para 7.1.1 should be followed by officers of equivalent rank of DGGI.
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7.1. 3 The Add1t1ona1/ Jomt Commlssmner or Addmonal / Jomt Drrector in the case of
DGGI must ensurc that all the documcnts / evidence and list of wrmcsscs are kcpt rcady
before forwarding the proposal of ﬁlmg complamt to Pr Commlsswner/ Commrssmner or
Pr. ADG/ ADG of DGGI '

7.2 . In case of thng of prosecutmn agamst legal person, mcludmg natural person'

7.2.1 Section 137 (1) of the Act provides that where an offence under this Act has been
committed by a company, every person who, at- the time offence was committed was-in
charge of, and was responsible.to, the company for the conduct of the business of the
_ company, as well as the company, shall be dee'med to-be gailty‘ of the offence and shall be
liable to be proceeded against and punished accordtngly Section 137 (2) of ‘the Act
‘provides that where.an offence under thzs Act has been commztted by a company and it.is
proved that the offence has been commttted wzth the consent or connwance of or is
attnbutable to any neglect on the  part of; any dzrector manager secretary or. other offzcer
of the company, such dtrector manager,. secretary or other officer. shall be deemed to be
guilty of that offence and shall be lzable to be. proceeded aqaznst and puntshed accordzngly
Thus in the case of Companlcs both the lcgal person as wcll as natural person are liable
for prosecuuon under section 132 of the CGST Act. §1m11ar1y, under sub- scctlon (v_) of
“section 137, the provrslons have been made for partnershlp f1rm or a erltcd Lrab111ty

Partnershlp ora Hlndu Und1V1ded I‘armly ora Trust

7.2.2 Where it.is. deemed ﬁt to launch prosecutron before adjudrcatlon of the case the
Additional/Joint Commissioner or. Addmonal/J oint Director, DGGI .as, the case may be,
supervising the 1nvestrgatlon shall record thc reason for the _same and forward the
proposal to the sanctioning authorrty The dccrslon of the sanchonmg authorrty %hall be
1nformed to the concerned adjudlcatmg authorrty so that therc is no nced for h1m to

examine the case agam from the perspective of prosecut1on ‘

7.2.3 In all cases (other than those mentioned at para ‘7‘.‘2.2 and arrests where
prosecution 'comrplairit,‘hpes already b,eer_-l filed before. adjudication),. tbe; adjud‘icat‘i_‘ng
authority should invariably indicate at the time of passing the order itself whether it
considers the case fit for prosecution, so that it can be further processed and sent to the
Pr. Commissioner/ Commissioner for obtaining his sanction of prosecutron

7.2.4 In cases, where Show Cause Notice has been issued by DGGI, the
recommendation of adjudicating authority for ﬁhng of prosecution shall be sent to the Pr.
' Addltlonal D1rector General/Additional Director General, DGGI of the concerncd zonal
urut/ Hars.

7.2.5 Where at the time of passing of adjudication order, no view has been taken on
prosecution by the Adjudicating Authority, the adjudication brench shall re—submit the
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file Witvhinv 15 days from the dafe of issue of adjudication. order to the Adjudicating
Authority to take view on prosecution. ' _

7.2.6 Pr Commissioner/ Commissioner or Pr. Additional Director General/ Additional
Director General of DGGI may on his own motlon also; tdkmg 1nto consideration inter
alia, the serlousness of the offence, examme Whethcr the case is fit for sanctlon of
prosecutlon 1rrespectlve of whether the . ddjudmdtmg authonty has recommended
prosecution or not:

7.2.7 An investigation report for the bpurpose of ‘lav.unc‘hing prosecution should be
carefﬁlly prepared in the format given in- Annexixre—l, within one month of the date of
receipt of the adjudication order or receipt of recommendation of Adjudicating Authority,
as the case may be. Investigation report should be signed by an Deputy/Assistant
Commissioner, endorsed by the jurisdictionai Additional/ Joint Commissioner, and sent
to the Pr. CommiSSioner/ Commissioner for taking a decision on sanction for launching
prosecution. In respe‘ct of cases booked by DGGI, the.said report shall be prepared by the
officers of DGGI, signeél by-the Deputy/ Assistant-Director, endorsed by the supervising
Additional/ Joint Director and sent to the Pr. Additional Direetdr General/ Additional
Director General of DGGI for taking a decision on. sanction for 'launching'prosecution.
Thereafter, -the competent authority shall follow the procedure as mentioned in para
7.1.1. ‘ |

7.2.8 Once the sanction for prosecution has been obtained, prosecution in the court of
law should be filed as early as possible, but not beyond a period of sixty days by the duly
authorized officer (of the level of Superintendent). In case of delay in fﬂing eomplaint
beyond 60 days, the reason for the sameﬂshall be brought to the notice of the sanctioning
authority i.e., Pr. Commiésioner/ Commissioner or Pr. Additional Director General/

Additional’ Dlrector General, by the officer authorlsc,d for filing of the complaint.

7. 2 9 In the cases 1nvestlgatcd by DGGI except for cases pertammg to smgle/multlple

taxpayer(s) under Central Tax administration in one Comm1ss1onerate where .arrests

have not been made and the prosecution is not proposed prior to issuance of show cause

notice, proSecﬁtiori co‘mplaints' shall be filed and followed up by DGGI. In other cases,

the complaint shall be filed by the officer at level of Superintendent of the jurisdictional
. Commissionerate, a‘u%horiéed by Pr. Commissioﬁer/ Commissioner of CGST. HoWever, in

all cases investigated by'DGGI,' the proseCution shall continue to be sanctioned by

appropriate officer of DGGI. ’ '

8v. Appeal agéinst Ceurt order in’cas‘e ef inadequate puhishmeht/ acquittel'

8 1 The Prosccutlon Cell 1n the Commlssmncratc shall examine the Judgment of the

Court and submlt the1r recommendations to the Pr. Commlssmner/ Commlssmner

>
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Where Pr. Comm1ssmner/ Cornmlssmner is of the view that the accused person has been
let off with lighter pumshment than what 1s env1saged in the. Act or has been acqunted
desplte the ev1dence bemg strong, ﬁlmg of appeal should be cons1dered against the order
within the st1pu1atcd time. Before ﬁhng of appeal in such cases, concurrence of Pr.
cc/cce should be obtained. Sanctlon for appeal in such cases shall, however, be

accorded by Pr. Cdmmissioner/ Commissioner.

82 In respect of casés booked by’ DGGI, the Pro::ccutlon Cell in the D1rectoratc shall
examme the Judgmcm of the court and’ submlt thcrr rccommcndahons to the Pr.
Additional Dlrector (:cneral/ Additional Dlrector General who shall take a view rcgardmg

acceptance of the order or ﬁhng of appcal Hovvcvcr before ﬁhng of appcal concurrence

of DG or Pr. DG (for cases ‘booked by HO Umt) should be obtained.
9, Procedure for w1thdrawal of prosecutron
9 1 Procedure for wrthdrawal of sanctmn order of prosecutlon N

9.1.1 In cases whcre prosecuhon has bccn sancUoned but complaunt has not bccn filed
and. new fdcts or . cv1dcnce have come to light necessitating review of the sanction for
prosccutlon the Commlssroncratc should 1mmed1ately bring thc same to the notice of the
_sancuomng author1ty Aftcr cons1der1ng the new facts and cv1dcncc thc sanctlonmg
authorlty, if satlsﬁed may recommend to thc Junsdlctronal Pr Chlef Comm1ss1oner/
Chlef Commlssmner that the sanctlon for prosccut1on be w1thdrawn who shall then take

a dec131on

9.1.2 In the cascs mvcstlgatcd by DGGI such w1thdrawa1 of sanctron order may be made
with the approval of Dxrector Gcncral of DGGI of concerned sub natlonal umt In the
cases booked by DGGI qus Pr. D1rector (:eneral shall be competent to approve the

w1thdrawa1 of sanctlon ordcr
9.2 Procedure for w1thdrawal of complarnt already filed for prosecutmn

9.2.1 Attention is invited to judgment of Hon’ble Supreme Court on the issue of relation
between adjudication proceedings and prosecution in the case of Radheshyam Kejriwal,

supra. Hon’ble Supreme Court in para 43 have observed as below:

“In our opinion, therefore, the yardstick would be to judge as to whether allegation
in the adjudication proceeding as well as proceeding for prosecution is identical and the
exoneration of the person concerned in the adjudication proceeding zs on merits. In case it
is found on merit that there is no contravention of the provisions of the Act in the
adjudication proceeding, the trial of the person 'concerned shgrll vbe in abuse of the process

of the court.”




/

;

/

4
/

~ www.abcaus.in

The said ratio is equally applicable to GST Law. Therefore, where it is found on
merit that there is no cont‘raventic_)n of the provisions of the Act iri the adjudication
proceedings and such order has attained finality, Pr. Commiséion‘er/ Commissioner or
Pr. Addi’gional Director 'G{ener’al/ Additional Director Geﬁeral ._aftér taking approval of Pr.
Chief Coinm-issionér/ Chief Commi’ssionér__orkl’r.ﬁ Director General/ Director Generél, as
the case may be, wQuld ensure filing of an application through Public Prosecutor in the
court to allow withdrawa] ‘of prosecution in accordanée with iaw. The withdraWal can

only be affected with the approval of the court.
10.  General guidelines:

10.1 It has been reported that delay in the Court proceedings is often due to non-

availability of the records required to be produced before the Court or due to delay in

- drafting of the complainit, listing of the exhibits etc. It shall be the responsibility of the

officer who has jb"cen‘ éuthorized to file’ complaint, to take charge of all documents,
statements and other cxhibits that would be required to be produced before a Court. The
list of exhibits etc. shbu‘ld be ﬁnalize_d in éonsult‘ation with the Public Prosecutor at the
time of drafting of thé complaint. No time should be lost in ensuring that all exhibits are
kept in safe custody. Where a éomplaint has not been filed even after a lapse of 60 days
from t.he receipt of sanction for prosecution, the reason for delay shall be brought to the

notice of the Pr. Commissioner/ Commissioner or the Pr. Additional Director General/

- Additional Director General of DGGL by the Additional/ Joint Commissioner in charge of

the Commissionerate or Additionél/ Joint Director of DGGI, responsible for filing of the

complaint.

taxpayer has gone in appeal/ revision. However, to ensure that the proceeding in
appeal/revision are not unduly delayed because the case records are required for the

purpose of pros‘ecution,' a pai*aillel file containing copies of essential documents relafing

to adjudication should be maintained.

10.3 The ‘Su‘p‘erintcndént ihfchargev of adjudication section ‘s'hou'ldy endorse copy of all
‘adjlidicationb ordefs to the prosecution sectidn. The Supgrififerident in charge of
prosecutioh section shoﬁid monitor receipt' of all serially numbered adjudicatibn or.ders
and obtain copies of adjudication orders of missing serial numbers from 'the adjudication
s'ection every month. In respéct of adjudicati.on orders related to DGGI cases,
Superintendent' in charge of adjudication section should ensure endorsing a copy of
adjudication order to DGGI. Concerned Zonal Units/ Hgrs. of DGGI shall also follow up
the status of adjudicati()n of the case from the concerned Commissi»on'e'rate.vor

adjudicating authority‘. .
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11. Publication of namés of persons convicted:
11.1 Section 159 of - the“ CGST Act, 2017 grants powcr ( .to the Pr:
Commlssmncr/ Commlssmner or any othcr off1ccr authorxscd by h1m on h1s bchalf to
pubhsh name and othcr partlculars of thc pcrson conv1ctcd undcr thc Act It 1s dlrcctcd
that in dcservmg cases thc dcpartmcnt should 1nvokc th1s scctlon in rcspcct of all
persons Who are conwcted under the Act ' ‘
12. Momtorrng pf pros‘ecut“l,on‘. .
12.1 Prosecution, . once launched, . should . be wvigorously - followed. .. The - Pr.
Commissioner/ Commissioner of CGST kor Pr. Additional Director General/‘ Additional
Dlrector General of DGGI should monitor cases of prosecution at monthly intervals and
| take the correcuve actlon wherever nccessary to ensure that the progrcss of prosecutlon
is sausfactory In DGG]; an Addmondl/ Joint T)1rcctor m cach /onal umt and DGGI
(IIqrs) shall superv1sc thc prosccutlon rclatcd work and take stock of thc pcndmg
prosecuuon cases. F or kccpmg a trdck of prosccutlon cascs cnmcs of all prosccuuon
cases should promptly bc madc 1n I)I(:IT/ Inves’ugatmn Modulc w1th1r1 48 hours of
sanction of prosecutlon and the cntrres must be updatcd from time to time. Addmonal/ ,
Jomt Comm1ssmner or Addluonal/ Joint Director,. in-charge of supervising prosecuuon

cases shall ensure maklng umely entrles in the database.
13 Compoundmg of offence: |

13 1 Sec‘uon 138 of the CGSI Act, 2017 provrdes for compoundmg of offenccs by thc
Pr Comm1ssmncr/ Comrmssmncr on paymcnt of compoundmg amount Thc provmons
regardmg compoundmg of offcncc should bc brought to thc notice of person being
prosecuted and such person bc glvcn an offer of compoundmg by Pr Commlssmner/
Comm1331oner or Pr. Additional Director Gencral/ Additional Director General of ])(JGI as

the case may be.
14 Tran51t10nal Prov1smns o

14.1 All cases whcrc sanction for prosecuuon is accordcd after thc issue of these
instructions shall be dealt in accordance with the provisions of these instructions
g irrespective of the date of the offence. Cases where prosecution has been sanctioned but
no complaint has been filed before the magistrate shall also be reviewed by the
prosecution sanctioning authority considering the provisions of these instructions.
15.»Inspev¢.ti‘.on'* of prosecution work by the Directorate General of Performance
Management: / | | v o
15.1 Dlrector General D1rcctorate Gcncral of Pcrformance Managemcnt and Pr. Chlef

Commlssmners/Chlef (‘ommlssmncrs who  are requlrcd to  inspect the
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Commissionerates, should specifically check whether instructions in. this regard are
being followed scru pulously and make a mention of the implementation of the guidelines
in Lhelr inspection 1epoxt apart from xecoxdmo of statistical data. ‘31mﬂar1v exercise

should also be carried out in DGGI.

+ 16, Where a case is considered suitable for Ialmchmg prosecunon and where

adequate evidence is forthcoming, securmg, Convxctlon largely depz,ndg on the quality of
investigation. It is, therefore, necessary for senior offxcers to take personal interest in the
investigation of important cases of GST evasion and in respect of cases having money

laundering angle and to provide gmdance cmd ‘support to the mvestxgatmg officers.

17. 'I‘o ensure pzoper trammg to the oﬂlcers pos‘red for pxoserutxon work the Pr.
Director General Natlonal Academy of Customs Induect T.:Lxe‘s and thI”COtICb (NACIN),
Faridabad, sbould organize bepamte training courses on prosecutmn/arrests etc. from
time to time ‘and should mcorpoxatc a series of lectures on this issue in the courses
organized for mvesuaatmn The Pr. Commmswner / Commissioner or Pr. ADG/ ADG of

DGGI should 1ud1010usty sponsor officers for such courses.

18. These mstruchons/dulddmes may be cn'oulated to all the formatxons under your
r‘haxge for qtrxrt romphance leflc,ultlcs, if ng, in 1r11plemf*mat1on Jf the aforesaid

*mtmwon%/ guldelmea may be brmwhi to the notice of the. Board

19, Recelpt of thl‘% Instructlon may please be acknowledged Hmch ve-rwm W111 follow

{(Vijay Mohan Jain)
-Commissioner .(GST-Investigation) CBIC

- . Tel, No.: 011-21400623
Emall id: gstinv~cbic(a gov‘in

To
1. Prmc1pa1 Director (:eneral [DGGI] Ncw Df’lhl//\l DC:&. (bNU) DGGL
Pr mmpal Chief Commlbsmner s)/ Chief Lommxaswne r{s) of LC:‘%T AM Zones

Webmaster, CBIC (www chic.gov.in) for uploading on the website of CBIC under

Instructlon's

Copy to:
1. Pr. Director- General, National Academy of Customs, Induect taxefa and Narcotlcs
Fandabad

2. Dlrectoh(:en eral, Directorate General of Performance Management, New Delhi,
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Annexure-I
K. Nn

INVESTIGA’PION REPORT FOR' THE PURPOSE OF LAUNCHING PROSECUTION
AGAINST '

COMMISSIONERA’I‘E /peal

1. Name & address of the person(s), including legal person(s}:

2. GSTIN (If’my)

3. Natme of ofﬁ*m e including comimodity/ 5@1 vice:
4, Chdl geq | |

5, Pemod of offcncc i

6. Amuunt mvolved o

,,,,,

7. Par uculdz of pel sons propo'sed m be pmse< uted
a. Name

b. F‘athersNanm L

e

d. Address:

e. Occupa‘tion: .

. Position held in the Company/Firm:

g. Role played in the offence:

h. Material evidence available against the accused (please inidicat.e séparately |
documentary and oral evidence):

i.- Action ordered against the accused in adjudication:

8. Brief note why proseciution is recommended:

(Deputy/Assistant Commissioner, CGST /
(Deputy/ Assistant Director, DGGI_. . J
Place:

Date:

10
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['have carefully examined the Investigation Report and find it in order for filling
criminal complaint urlder section 132 of the CGST Act, 2017.

(Additlonal/ Jomt Commlssmner C GST : V/

(Adchtlonal / Joint Dlre( tor, DGGI }

The pz oposal should be made in ‘the above fo1m in cunformuy with the gwdehne‘;
issued by the Board. Regax dmg SL. No. 4 abovc all th«, chargn 1g sections in the
CGST Act, 2017 and other allied Acts should be mentloned Regardmg 31. No. 7,
information should be filled separately for cach person. bougm *o be. prosecuted

A copy of the ?how Cause Notice as well as the Order of Adjud_watmn {(wherever

SCN or adjudication order has been issued) should be enclosed with this report.

If any appeal has been filed, then this fact should be specifically stated.

&)





